Crl.A.No0.530 of 2021
IN THE HIGH COURT OF JUDICATURE AT MADRAS
RESERVED ON : 31.03.2023
PRONOUNCED ON: 24.04.2023
CORAM
THE HONOURABLE MR. JUSTICE V.SIVAGNANAM
Crl.A.No.530 of 2021

Vediyappan Appellant
Vs.

State. Rep. By the Inspector of Police,

Gurubarapalli Police Station,

Krishnagiri District.

(Crime No.213 of 2016) Respondent

PRAYER: This Criminal Appeal has been filed under Section 374(2) of
Code of Criminal Procedure to call for the entire records in connection
with the S.C.N0.112/2019 on the file of the learned Sessions Judge (Fast
Track Magalir Neethimandram), Krishnagiri, Krishnagiri District and set
aside the judgment dated 28.09.2021.

For Appellant : Mr.V.Parthiban
for Mr.E.Kannadasan

For Respondent : Mr.A.Gokulakrishnan
Additional Public Prosecutor

Page 1 of 16

https://lwww.mhc.tn.gov.in/judis



Crl.A.No0.530 of 2021

JUDGMENT
Challenging the impugned judgment dated 28.09.2021 passed in

S.C.N0.112/2019 by the learned Sessions Judge (Fast Track Magalir
Neethimandram), Krishnagiri, Krishnagiri District, the present criminal

appeal has been filed.

2.The prosecution case is that the appellant is the accused in
S.C.No.112 of 2019 on the file of the Sessions Judge, Fast Track Magalir
Neethimandram, Krishnagiri, Krishnagiri District. The appellant/accused
and the complainant's families are neighbours and they are residing at
Kuchipalayam Village, Marachandiram Post, Krishnagiri District. There
was a dispute between the two families with regard to a common wall. On
13.07.2016 at about 01.30 a.m. when the victim girl /complainant Selvi
Bhuvaneswari (PW3), her mother Natchiammal (PW1) and her father
(PW2) were sleeping in their house, the accused trespassed into their house
and poured sulphuric Acid over the victim girl Bhuvaneswari (PW3). In
consequence, she suffered severe injuries on her body. Immediately, she

went to a hospital, thereafter, gave a complaint Ex. P1 to the respondent
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police. Upon receipt of the complaint, a case in Crime No.213 of 2016 has
been registered by the respondent police for the offence punishable under
Sections 307 IPC and Section 4 of the Tamil Nadu Prohibition of
Harassment of Women Act, 2002. After investigation, the respondent
police filed a final report for the offences under Sections 307, 450 &

326(A) IPC.

3.Before the trial court, the prosecution examined fourteen witnesses

and marked eighteen documents, besides five material objects have been

filed.

4.When the incriminating materials were put to the accused under
Section 313 Cr.P.C., the accused denied the same as false, he did not

choose to examine any witness nor mark any documents.

5.0n consideration of the prosecution evidence, the trial Court found

the accused guilty for the offence under Sections 452, 326(A) IPC and
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convicted and sentenced to undergo 5 years Rigorous imprisonment and to
pay a fine of Rs.1000/- in default to undergo six months rigorous
imprisonment for the offence under Section 452 IPC and for the offence
under Section 326(A) IPC, sentenced the accused to undergo ten years
rigorous imprisonment and to pay a fine of Rs.1000/- in default to undergo
two years rigorous imprisonment and acquitted the accused for the offence
under Section 307 IPC. Aggrieved by this judgment, this present criminal

appeal has been filed.

6.The learned counsel for the appellant submitted that the trial Court
failed to appreciate the prosecution evidence properly. The finding of the
trial Court is erroneous, unsustainable on fact and on law. Further,
contended that among the fourteen witnesses, PW4 Chinnappan, PW5
Kalirathinam, PW6 Govindhan, PW7 Vaigundan, PW8 Selvam and PW9
Jilaan Batcha were not supported to the prosecution case. They were
treated by the prosecution as hostile witnesses. The remaining witnesses

PW1 to PW3 to support the prosecution case and all are family members,
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even though their evidence is not enough to connect the appellant with the
crime. PW1 Tmt.Natchiammal the mother of the victim girl Bhuvaneswari,
deposed before the Court that the police did not examine her and did not
get a statement from her and she did not state about the accused to the
police and she deposed about the accused first time before the Court. In the
complaint Ex.P1 also, the name of the accused is not mentioned. Further,
PW3 her daughter Selvi Bhuvaneswari victim girl deposed that at the time
of the occurrence, her mother PW1 was sleeping in the next house not with
her and in the circumstances, she may not see the accused at the time of the
occurrence. PW2 Natarajan, during the cross examination, deposed that he
came to know about the Acid attack, on hearing the crying sound of her
daughter, therefore, he may not see the accused at the time of occurrence.
PW3 the victim girl deposed before the Court during the cross examination
that she did not know, who poured Acid over her body. In the complaint
also mentioned that only an unknown person poured the acid and requested
to take action. Further, she deposed that she came to know about the

accused through the police. Therefore, there is no evidence to connect the
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accused with the crime. The trial Court based upon the confession of the
accused Ex.P13 found guilty and the alleged witnesses to the confession
also not supported to the prosecution case, they were treated as hostile. In
such circumstances, placing reliance upon the confession of the accused
being an inadmissible evidence found guilty is unsustainable. The trial
Court erred in relying upon the confession and held guilty of the accused is
unsustainable. In this case, the prosecution failed to prove the charge
against the accused beyond reasonable doubt. The trial Court without any
acceptable legal evidence found guilty and convicted the accused, it has to
be set aside and the accused is to be acquitted and thus, pleaded to acquit

the accused and allow the criminal appeal.

7.The learned Additional Public Prosecutor supported the judgment
of the trial Court and contended that there is no ground to interfere with
the finding of the trial Court. The accused himself by giving confession
accepted his involvement and Exs.P6 to 17 corroborated the prosecution
witnesses. Under these circumstances, it is established that the victim girl

was assaulted with Acid and the accused had a previous enmity with the
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victim girl's family. Therefore, the trial Court rightly found guilty and
convicted the accused and no merit in the criminal appeal and thus,

pleaded to dismiss the criminal appeal.

8.1 have considered the matter in the light of the submissions made
by the learned counsel for the appellant as well as the learned Additional

Public prosecutor for the respondent.

9.This is a case of Acid attack on a girl. The appellant/accused and
the victim girl’s families are neighbours, which is not disputed. With
regard to the dispute of a common wall between them is also not
established. Further, the observation of the trial Court that the accused
asked permission of PW1 & PW2, who are the victim girl's mother and
father, to marry their daughter PW3 Selvi Bhuveneswari, but they refused
to marry their daughter to him, hence he had a strong motivation is also not
supported with any material. Therefore, in this case, the alleged motive is
not established by the prosecution.

10.I have considered the prosecution case and the evidence on
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record. The prosecution examined fourteen witnesses, PW1 Natchiammal,
PW2 Natarajan are mother and father of the victim Selvi Bhuvaneswari
(PW3). Other witnesses PW4 Chinnappan, PW5 Kalirathinam, PW6
Govindhan, PW7 Vaigundan, PW8 Selvam, and PW9 Jilaan Batcha are all
witnesses to the observation mahazer, rough sketch, confession statement
and Seizure mahazer i.e Exs.P9 to Exs.14. All are not supporting the
prosecution case. They were treated by the prosecution as hostile
witnesses. Even though these witnesses were cross examined by the
prosecution, unable to get any favourable evidence from them. The
remaining witnesses PW10 Dr.lokesh treated the victim girl (PW3) Selvi
Bhuvaneswari, PW11 Murugan, Head Constable, handed over the material
objects to the Forensic Department by letter Ex.P6 and Ex.P.7. PW12
Vijayavaani, Sub Inspector of Police received the complaint from PW3
Selvi Bhuvaneswari on 13.07.2016 and registered a case in Crime No.213/
2016 under Section 307 IPC and Section 4 of the Tamil Nadu Prohibition
of Harassment of Woman Act, 2002 Ex.P8. PW13 Srinivasan, Inspector of
police, took up the case for investigation and inspected the place of

occurrence and prepared observation mahazer Ex.P9 and prepared rough
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sketch Ex.P10 and recovered victim’s dresses under Mahazer Ex.P11 and
also recovered acid bottle M.O.3 near the occurrence place by seizer
mahazer Ex.P12 and examined witnesses and arrested the accused on
14.07.2016 and recorded his confession Ex.P13 in the presence of
witnesses Arumugam and Selvam and recovered M.O.4 and M.O.5 under
seizer Ex.P14 and forwarded the same to the Judicial Magistrate Court
under form 91 Ex.P15 and remanded the accused. Thereafter, he was
transferred, hence, handed over the case records to PW14 Prabhavathi
Inspector of Police, to take charge after him. She continued the
investigation and recorded the statement and altered the case into for the
offence under Sections 307, 450 & 326(A) IPC and alteration report is
Ex.P18. After completing the investigation, filed a final report for the
offence under Sections 307, 450, & 326(A) IPC. So, the evidence of PW4

to PW14 are not enough to connect the accused with the crime.

11.I have considered the remaining witnesses of PW1 Natchiammal,
PW2 Natarajan and PW3 Selvi.Bhuvaneshwari Victim girl. PWI1

Natchiammal is the mother of the victim girl. In her evidence, she deposed

Page 9 of 16

https://lwww.mhc.tn.gov.in/judis



Crl.A.No0.530 of 2021

that three years before, the accused came to her house and asked them to
give marriage of Bhuvaneswai (victim girl) to him, thereafter, after three
days, the accused came to her house and poured Acid upon her daughter, at
the time all are sleeping in Porch (in front portion of the house) and also
stated that at about 01.30 p.m. she woke up on hearing her daughter’s
crying sound and found the accused was running away from her house and
her daughter suffered Acid injuries on her face, neck and also her hair was
charred but during the cross examination, she deposed that she woke up
only on hearing the crying sound of her daughter and her daughter was
washing her face with water and on enquiry her daughter stated about the
pouring of acid upon her and she did not give any statement to the police
in this regard and also admitted that the police did not enquire her in this

regard. Her evidence runs as follows:

Canimal  BBS PSS FIHI0ESI00 %
CLTSFmIF alFnm&smitsarm 67607 T 6V 67607 60607
alerfi&&sC  @weme.  BIEISA — YAVLSSIBS
CuraliCGLmw.  prat  Yaussuiss  @uss 4
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Natchiammal was sleeping in a nearby tiled house not with her and her
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BIL & SfSS STaF  aUbCS6l. Coe .
&\B2ian sl w5 Sammauigin  sdolsnar  CLTSEFTT
aflgnrnssallsosms. GuwugLaiall BT BlsnvwSSIH&
B  C)FI Gy STimIsY  BAT  GLT Sl
Baoiempw  Brat iy GatensT  BS  CUTSSENIBLE
aflFmi& &allsosmev. FLoLIaILD BLBS Y Cw
13.07.201616 GC&&) GCuISEFNF eTstsmnar all&Fmns s

aatprs) @esmev. . . . . . . ”

12 .Further, it is noticed that in the evidence of PW3 Bhuvaneswari

evidence runs as follows:

“ ... . L0720l6v G55 Qe pret  EiIsat
al'ppg  waterrsy  2aier  augraiLraflsd Lk S
SITEISIE BNl (BBCHm.  STRTICRT(h  6TRT  SISST
STEOSVLILIT  STOTLIUBLY  Li(h &S5 &CSTmtig(BBSTT.  YbS
FOUSSHD) USESEICVe QBBS SLB AL pHSat
dal  Yor U SBBESTT. et Your  Glauafew
up S BHSITE . . . . . ”
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13.Considering this evidence, the evidence of PW1 is not believable,
she could not see the accused at the time of occurrence since she was
sleeping in a nearby another tiled house and not sleeping with the victim
girl. Therefore, the evidence of PW1 Natchiammal to connect the accused
with the crime is unbelievable, she may not be an eye witness to the
occurrence. Further, PW2 Natarajan evidence also is not sufficient to
connect the accused with the crime. He deposed in his cross examination
that he came to know about the incident only after hearing the crying

sound of her daughter. His evidence runs as follows;

“ ... . e wEa FEHU CHL(H ST ANSG
alagts  CSMBESST TRlipred Hurd. . . .”

14.According to the evidence of PW3, his father was sleeping in the
outside of the house, he was not sleeping in the same place, where, the

victim girl was sleeping in the Varaanda.
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15.Under these circumstances, he could not see the accused and
further, the evidence of PW3 Selvi Bhuvaneswari is also not enough to
connect the accused with the crime, since she admitted that he did not see
the person, who poured sulphuric acid upon her. Her evidence runs as

follows;

“ .. . pret UpSSIBBES QLI @UBLLIT @L L.
FLoLIID BLIBSGLITS YBSulL 1o Clouafl & Fio

Boonws @QwLLIssSrer @upbss. Light Gurlr
ey Srer  siusf] 16g HEL  SeppOuLpBOLmES
uri&Csal. et Light Gurlep uriss sy wrGygr
Fupw FEHU  STEt  CHLLE. BIOT  Qpu  YBS
BlUy  UTiSSallsosms. Brot  complaint  G&Ih S5
ety  Cunsismi  aflenmMss  ashl  sral  YFIL
29USTE — CIFTaismmisal,  YHnsy  Hrsol  6THM]
BTl confirm Y& e fluflem Lot oTor QY
CereoslatCpst. aol K& sappuemns Brar GBI
Ui &&sallosmey.  GUTsVs  GlaFmsrsr Lol  igLitisomr uflsv
&rot  pret  asl Y& 2apifluflmssSleipnl Tl
CFr Bt emst, . . . .
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16.Therefore, the abovesaid evidences reveal that PW3 also not
evidenced to connect the accused with the crime. Therefore, in this case,
there is no evidence to connect the accused with the crime beyond

reasonable doubt.

17.The fundamental principle upon which the administration of
justice on the criminal side is founded is that an accused person must be
presumed to be innocent until the contrary is proved by credible and legal

testimony beyond reasonable doubt.

18.A moral conviction regarding the guilt of an individual has no
place in criminal jurisprudence. A court of law is to get at the truth from
the legal evidence placed before it, by either side and is not to be guided by
a moral conviction or influenced by the gravity of the crime. An order of
conviction can be based only on legal evidence and not on hypothetical

propositions or unwarranted inferences.
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19.In this case, the prosecution failed to prove the charges against
the accused, therefore, the accused is entitled for acquittal. Accordingly,
the criminal appeal is allowed and the conviction and sentence passed by
the Trial Court is hereby set aside and the appellant/accused is acquitted
from all the charges. Fine amount, if any, paid by the appellant/accused to

be refunded to him.

Index: Yes/No 24.04.2023
Internet: Yes/No
sms

To

1.The learned Sessions Judge
(Fast Track Magalir Neethimandram),
Krishnagiri, Krishnagiri District.

2.The Inspector of Police,
Gurubarapalli Police Station,

Krishnagiri District.
(Crime No.213 of 2016)

V.SIVAGNANAM. J.

Page 15 of 16

https://lwww.mhc.tn.gov.in/judis



Crl.A.No0.530 of 2021

SmsS

Pre-delivery Judgement in
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