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HIGH COURT OF CHHATTISGARH, BILASPUR

WPCR No. 363 of 2018

Reserved on : 19.08.2021

Delivered on : 01.11.2021

Dr. Manish Tiwari, S/o Shri Vijay Kumar Tiwari, Aged About 50 Years,
R/o Village Joki, P.S.- Sakri, District- Bilaspur (C.G.)

---- Petitioner
Versus

1. State of Chhattisgarh, through the Secretary Ministry of Home,
Mantralaya, Naya Raipur, District- Raipur (C.G.)

2. The Superintendent of Police, District- Bilaspur (C.G.)

3. Mahila Thana, Bilaspur, through the Station House Officer,
Bilaspur (C.G.)

4,
---- Respondents
For Petitioner : Mr. B.P. Sharma, Advocate.
For State/Res. 1t0 3 Mr. Ashish Gupta, Panel Lawyer.
For respondent No. 4 Mr. Manoj Paranjpe, Advocate.

Hon'ble Shri Justice Narendra Kumar Vyas
C.A.V. ORDER

1. The petitioner, who is working as an Assistant Professor in D.P.
Vipra College, Bilaspur, has filed present writ petition under
Article 226 of the Constitution of India for quashing FIR No. 0036
dated 25.06.2018 (Annexure P/1) registered against him on the
basis of complaint made by respondent No. 4 at Women Police
Station, Bilaspur (C.G.) for commission of offence punishable
under Section 354 (A) of IPC & Section 3(1)(xii) of the
Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989 (Amended 2015) (for short “the Act, 1989).

2. The brief facts, as projected by the petitioner, are that Police
Station- City Kotwali, District- Bilaspur (C.G.) has submitted final
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report against respondent No. 4/complainant along with 33 other
teaching staff of D.P. Vipra College, Bilaspur in connection with
Crime No. 52/2012 registered at Police Station- City Kotwali,
Bilaspur before Judicial Magistrate First Class, Bilaspur in
Criminal Case No. 9555/2014 for committing offence punishable
under Sections 147, 294, 506 of IPC. The allegations in the said
criminal case were that on 08.02.2012, the accused persons
have committed offence of unlawful assembly, used criminal
intimidation and force with object to harass Dr. Pawan Kumar
Tiwari, Ramesh Pratap Singh & present petitioner- Dr. Manish
Tiwari. One of the complainants namely Dr. Pawan Kumar Tiwari
has been assaulted by throwing chair on him with criminal
intimidation committed by them. On the basis of complaint
submitted by the complainant, a criminal case has been
registered wherein, the petitioner has deposed before learned
Judicial Magistrate First Class and the Judicial Magistrate First
Class vide its order dated 22.06.2018 (Annexure P/3) has
convicted the accused persons for committing offence under
Section 294 of IPC imposed fine of Rs. 500/- each and in default
of payment of fine amount to undergo for 20 days simple
imprisonment. The operative part of the order dated 22.06.2018
passed by the Judicial Magistrate First Class, Bilaspur is
extracted below:-

“15. GOl H Urefl dorr o=y gegedlt wferl & gRT ug

e I B 1T 2 b gedar & Hay |

U B e H ogd o e & gR1 ooud faRad

JNMASH U qAT TR HUF & Iicd

B ERT Tel—Tel el Tl HRAT 9917 AT & fordaaT
FALT Feggell el 79y fan iR e yam Rig &




WWW.LIVELAW.IN

Page 3 of 20

ERT T ARG & gRT Jfaagad dag 9 W YA
far Tar € o AMIaTTor & gRT & S R Mol |
AT G drel AITAT DI & HIRT g3 VAT 1 |rell
A gAd Rig & FReE dod 9 WEe ' oD
MER R JAMIIST AT & [dg &RT 294 WIS,
. & Sfd IRIY JfFagar o | W YA bR H
A% & T | I AN BT geT f3did 08.02.12
P [UER 230 oI A IA@G T LUl [y
HeTdenerd aRell dws RISl dIaarell [demdyR 8. o
3 JAMNYFTTOT & A1 yredl ygd far) dI ieelle
Al el o= forad urefl dorm 3= g el &l
& BINT AT &b Fag H WIEH. DI ORI 294 & A
Ry faar e 2

16. fIAIRO 9o —02 SIMWIFKITOT BT GRT 147, 506
IS & RIY ¥ HIE BT oM od §J QINgad (b
AT & TAT AEH. DI ORI 294 & i Q9RIg b
AT 2| ST IO BT WISH. Bl OURT 204 B
T 500500 /— w™U & Ifdevs | gfded fhar 2|
31fGUS B YA B AfdhA B 2 H 20 g &7
ARIRYT HRIEAN IR S |

Learned counsel for the petitioner would submit that being
aggrieved by conviction order dated 22.06.2018 passed by
Judicial Magistrate First Class, Bilaspur, respondent No. 4 has
lodged FIR No. 0036 dated 25.06.2018 (Annexure P/1) against
the petitioner at Women Police Station, Bilaspur for commission
of offence punishable under Section 354 (A) of IPC & Section
3(1)(xii) of the Act, 1989. The contents of the FIR is extracted

below:-

“7. BE_D_qI8%_ATHR_SI. AN faard 3 st wer
f& 5w Ify oy gedt arsdt 8 Ot o4 P H
e firet

8. Sf. gIY fUaN) & gRT SWRIGd a1 ST 3 9wdl &
AT FHEl AT IFA H AT YA HSGH DI AT
gl UAUS AEAN s U T S@ qdld Bl
UTEITIHIT  Sliaqddhld § IS dd of. Ay faany &l
BIEh AY WY VE JeAISIYUl v FaeR fhdl o
e fhar 2

9. SWRIGT geAT | AT 8Id) § M & TR Ts T4
3o+ ufdd & g9aT e fhar gad & ' 931 dled
ST ud MR fear § Asifdere udge &l UN
AR TAT IJAMINSD Afdd & Al ¥ Tl A
S Ud I fawaw o fear fe #sideare™
Udgdh U RIS Ui drel Ueds & fdeg 3faed

dchTel BTIATE] PNATT |




WWW.LIVELAW.IN

Page 4 of 20

10. I FgaR H a6 17.06.2017 ®I IMUSR
ST 12.00 d1 AU WEHHA! Ul R YDl &
[T UrerR & AW ¥ Sl A9 AR & fory duR
T Rl o5 R urard we | ugel SiEl UWRI
Sf. fIAa {AIR ued & A1 S 79 faan) W suRerd
o |

11. @TW#WWW%WWB@@%

MY =18d 2 b 89 U HgHY TET BIH h? 59 W
Sf. foHa ued TR B W
12.

S UCd & 9U B & 918 Sl AN AT 9 g
W%WW@WWWWW@
TS 2 ¥ ufdwy § var et ff 98 e R T & #
MY A AN I AT I HoTT |

& O W I=BF 991 Fal b G qardr g |

14. 59 H ®&l q qieR Mbe ol a9 Sf. faqa ucd
g3 el e fed oY 89 uF @l fewm ¥ T A,
qergey B U Rl U Qe 17.62017 @I
grer brifed H S fhar fe! ga ufd g S
e v eremer wemres Affa @ o far ar g qof
fzary o o weifdenery gema dobla WX Rierad &
3R TR eI BRIATEl Pl |

15. f&=Tip 19.6.2017aﬁﬁ%waﬁmquaﬁﬁﬂs?ﬁi%m
foar & wefdared & o= IS URAUHIToN J R
JhROT H Tehldd Uh.3S.3TR. g9 oI+ fdugd U 3R
e YT SR fAsTan |

16. 39T fadid d® U R 3 Sf. 79N faant &
freg gl o= & @3 Red & 98 @ | &
Hared SR 4§96 ol BRUT MR ATHT & R
HETIdeTerd &1 Sird gg Tod STa Wi Sird Affd @
Td RUIE & AR Woll Javrevs H i, #4919 faar]
g of. fd"er uca @ el SERmEm T g O W
favge RO AT B, 9 e ¥ dfed 2| S
e HAR U ATURIED B H 37U AT il Sf.
Y Ol @ WRETT UM dRd d Sgavd 9 Ud
nfeas #Afgelr ®I UG T4 yarfsd &Re dred
IR & fIog THIMEIR. TS R I §d B T
Fagg ded & 5 59 99 99 § U nfeard
Afecll & IHE $I UG Ud Ractare dRa dTel
afdd S #Y AR, 98e urhad SLulfay
qelfdened, MR & o Juriy ddfEda oM
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Learned counsel for the petitioner would further submit that
respondent No. 2 without conducting an enquiry, has registered
FIR against the petitioner, whereas Hon'ble the Supreme Court
has directed all the High Courts for taking steps for protection of
witnesses not only from physical abuse but also from false
accusation. The petitioner has submitted all the facts to Assistant
Superintendent of Police (ASP), Bilaspur and also to Deputy
Superintendent of Police (DSP), Bilaspur vide his letter dated
21.06.2017, a copy of the application was forwarded to Director
General of Police, Inspector General of Police, but the same has

not been taken into consideration.

He would further submit that with regard to the complaint made
by respondent No. 4, an enquiry has been conducted by
committee constituted under the Sexual Harassment of Women
at Work Place (Prevention, Prohibition and Redressal) Act, 2013
(for short “the Act, 2013") headed by Dr. Smt. Anju Shukla
(President) with Members- Dr. Smt. Shushma Sharma, Dr. Smt.
Shikha Pahare, Smt. Abha Tiwari, Smt. Toshima Mishra, who
have submitted their report on 11.07.2017 (Annexure P/5) to the
Principal, D.P. Vipra College, Bilaspur. He would further submit
that the alleged incident as reflected from FIR in column No. 3 is
of 16.06.2017 whereas FIR has been lodged on 25.06.2018 i.e.
after three days of the judgment passed by the trial Court
convicting respondent No. 4 & other accused persons under
Section 294 of IPC imposing fine of Rs. 500/- each of them and
after lapse of one year of alleged incident. He would further
submit that no ingredient of offence under Section 354 (A) of IPC
is made out. He would further submit that the offence under the
Act, 1989 is also, prima facie, not established as the commission
of alleged offence has not been committed because of the fact
that respondent No. 4 belongs to Scheduled Caste community,
as such, no offence under Section 3(1)(xii) of the Act, 1989 and

Section 354 (A) of IPC is made out against the petitioner. He
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would rely upon the judgment rendered by Hon'ble the Supreme
Court in Dr. Subhash Kashinath Mahajan Vs. The State of
Maharashtra & another!, Haryana Vs. Bhajan Lal?, Rajiv
Thapar Vs. Madan Lal Kapoor® & Vineet Kumar Vs. State of
Utter Pradesh & others®.

On the other hand, learned counsel for the State/ respondent No.
1 to 3 has filed their return, in which, they have stated that after
registration of FIR, statement of respondent No. 4 under Section
164 of the Cr.P.C. has been recorded before the Judicial
Magistrate First Class, wherein, she has narrated the incident
and cognizance has been made out. It has been further
contended that statement of Smt. Rajni Kujur, Smt. Snehlata
Mishra, Smt. Dr. Urja Ranjan Sinha, Smt. Smritirani Prakash &
Mr. Sonal Tiwari have also been recorded. The police after
investigation, lodged the FIR and after due investigation charge-
sheet has been filed against the petitioner before the trial Court,
therefore, there is no illegality or irregularity in the order passed
by the trial Court as well as in registration of FIR against the
petitioner, therefore, the present petition is liable to be
dismissed. In support of his arguments, learned State counsel
would rely upon the judgment passed by Hon'ble the Supreme
Court in M.C. Abraham & another Vs. State of Maharashtra &
others® and would submit that when the investigation is going

on, the Court should not normally interfere in the investigation.

This Court vide its order dated 10.07.2018 directed that no
coercive steps shall be taken against the petitioner till the next
date of hearing which is continued till date, therefore, respondent
No. 4 has filed application on 10.09.2018 for vacating the interim
order passed by this Court on 10.07.2018 mainly contending that
the incident took place on 16.06.2017 and since then respondent

No. 4 has been making all efforts to ensure that an investigation

U WN =

(2018) 6 SCC 454 / Criminal Appeal No. 416 of 2018 (decided on 20.03.2018)
1992 Suppl. (1) SCC 335

(2013) 3 SCC 330

(2017) 13 SCC 369

(2003) 2 SCC 649
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into commission of offence is being looked into. Respondent No.
4 is a professor in D.P. Vipra College, Bilaspur and if she cannot
perform her duties without fear, it shall be highly unfortunate for
the entire academic faculty. The accused shall gather more
courage and confidence and there shall be a sense of fear in the
mind of the students as well. If the faculty members are unsafe
in such an unhealthy working environment in the college, then
the students are the most vulnerable class existing there. He
would further submit that the complaint made by respondent No.
4 on 20.06.2017 requires thorough investigation by the officer of
rank of Deputy Superintendent of Police and it was only after a
thorough investigation, FIR has been registered. He would
further submit that Respondent No. 4 has made complaint
before Assistant Superintendent of Police (ASP), Bilaspur and
Deputy Superintendent of Police (DSP), Bilaspur on 21.06.2017,
therefore, the FIR has been registered according to the

established procedure of law.

Learned counsel for the petitioner would submit that the remarks
made by the petitioner against respondent No. 4 cannot be
termed as sexual coloured remarks as the petitioner has only
said that 49 afx a9 gl aredt & a1 39 I@d § ATHY
firdt it may be have some confidentiality and inference cannot be
drawn that it is sexual coloured remarks. He would further
submit that the factual foundation of the dispute between the
parties, is ongoing criminal proceeding and finally conviction of
respondent No. 4 and other teachers by imposing fine of Rs.
500/- each. He would further submit that the petitioner and
respondent No. 4 are working as Assistant Professors in the
same college in the same capacity, therefore, it cannot be
presumed that the petitioner is in a position to dominate the will
of respondent No. 4, who belongs to Scheduled Caste and
petitioner can use to exploit her sexually to which, she would not
have otherwise agreed. In such circumstances, it cannot be

presumed as sexual coloured remarks, but it can be held to be
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counter-blast of the criminal proceeding, therefore, continuation
of the criminal proceeding against the petitioner is nothing but an

abuse of process of law, which is liable to be quashed.

Learned counsel for the petitioner has also filed written

submission reiterating the stand taken in the writ petition.

Learned counsel for respondent No. 4 has also filed written
submission contending that the petitioner himself has apologized
her, which also establishes the offence. He would further submit
that respondent No. 4 has already submitted complaint before
Superintendent of Police, Police Station- City Kotwali on
20.06.2017 for registration of FIR against the petitioner whereas
the incident took place on 16.06.2017 and she has submitted
representation on 21.06.2017 to Assistant Superintendent of
Police (ASP), Bilaspur and also to Deputy Superintendent of
Police (DSP) for registration of FIR against the
petitioner/accused, but after thorough investigation FIR has been
registered on 25.06.2018 at Police Station- City Kotwali,
Bilaspur, therefore, it cannot be said that the FIR is a counter
blast of order of conviction by the trial Court. There is no delay
and after a long persuasion made hereinabove, FIR has been
registered. He would further submit that the police after
submission of complaint conducted enquiry and then only FIR
has been registered. He would further submit that the statement
made by the petitioner to respondent No. 4 that #s% Ife &My
gedl aedl § d g9 Idd d @} fd which made the

complainant/ respondent No. 4 to feel humiliated and caused
grievance, as such, statement felt as an attack to the dignity and
modesty of the complainant. It is the feeling perceived by the
victim that is of the paramount consideration and not what the
accused states. This proposition is validated/ substantiated by
the judgment rendered by Hon'ble the Supreme Court in case
Additional District and Sessions Judge 'X' Vs. High Court of
Madhya Pradesh®.

6

(2015) 4 SCC 91
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It has been further contended by learned counsel for respondent
No. 4 that since respondent No. 4 belongs to Scheduled Caste
community, therefore, she preferred a complaint to Chhattisgarh
Rajya Anusuchit Janjati Ayog and after making an enquiry, vide
its letter dated 02.07.2018 (Annexure P/2) has advised the
petitioner/ accused to maintain good behaviour with the
complainant/ respondent No. 4. He would further submit that
from bare perusal of the letter dated 02.07.2018, it is evident that
no such finding of issuance of clean chit to the petitioner, has

been given.

It has been further contended that the learned Judicial
Magistrate First Class, Bilaspur vide its judgment dated
22.06.2018 has found respondent No. 4 & other co-accused
guilty of offence under Section 294 of IPC and imposed fine of
Rs. 500/- each and thereafter, FIR has been registered against
the petitioner after three days i.e. on 25.06.2018. From bare
perusal of chronology of facts of the instant /is, it is evident that
the contention raised by the petitioner is not tenable as the date
of incident is 16.06.2017 and complaint was preferred
immediately on 20.06.2017, therefore, submission made by
learned counsel for the petitioner is not correct and liable to be
rejected. He would rely upon the judgment rendered by Hon'ble
the Supreme Court in Mahesh Chaudhary Vs. State of
Rajasthan’, Mohd. Akram Siddiqui Vs. State of Bihar® &

Rajeev Kourav Vs. Baisahab®.

Learned counsel for respondent No. 4 would also refer to the
judgment rendered by Hon'ble the Supreme Court in Additional
District and Sessions Judge 'X' Vs. Registrar General, High
Court of Madhya Pradesh & others'’, wherein it has been held

as under:-

“26........ “The interjections by the learned senior
counsel for the petitioner, are always delightful".

= O 003

(2009) 4 SCC 439
(2019) 13 SCC 350
(2020) 3 SCC 317
(2015) 4 SCC 91
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Learned senior counsel for the petitioner, had
serious objection to the term, "delightful” used, with
reference to "her". She questioned, the use of the
term, "delightful" by posing to the learned senior
counsel, whether similar interjections by men, were
also considered by him as delightful. Why then, she
qguestioned, should "her" interjection be found
"delightful”. In expressing her view, she went on to
describe the response of the learned senior
counsel as "sexually coloured". Having given our
thoughtful consideration to the response, of the
learned counsel for the petitioner, we may only say,
that she may well be right. There is a lot to be
learnt, from what she innocuously conveyed. Her
sensitivity to the issue, one may confess, brought
out to us, a wholly different understanding on the
subject. It is, therefore, that we have remarked
above, that the evaluation of a charge of sexual
harassment, would depend on the manner in which
it is perceived. Each case will have to be decided
on its own merits. Whether the perception of the
harassed individual, was conveyed to the person
accused, would be very material, in a case falling in
the realm of over-sensitivity. In that, it would not be
open to him thereafter, to defend himself by
projecting that he had not sexually harassed the
person concerned, because in his understanding
the alleged action was unoffending.”

He would further submit that there is, prima facie, offence made
out against the petitioner, therefore, the FIR registered against
him cannot be quashed as it is well settled by Hon'ble the
Supreme Court that the FIR can be quashed in rarest of rare
case, which is not the present one, therefore, the present

petition is liable to be dismissed by this Court.

| have heard learned counsel for the parties and perused the

documents appended thereto with utmost satisfaction.

The point required to be determined by this Court is (i) whether
the offence under Section 3(1)(xii) of the Act, 1989 is, prima

facie, made out against the petitioner ?

(i) whether the contents of FIR prima facie establish that the
offence under Section 354(A) of IPC is made out against the

petitioner or not ?

For better understanding of facts of the case, it is expedient by
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this Court to examine the provision of Section 3(1)(xii) of the Act,

1989, which is extracted as under :-

“Section 3(1) (xii)- being in a position to dominate
the will of a woman belonging to a Scheduled
Caste or a Scheduled Tribe and uses that position
to exploit her sexually to which she would not have
otherwise agreed.”

Respondent No. 4 & other persons whose statement has been
recorded by the police, have not stated anything about alleged
commission of offence under Section 3(1)(xii) of the Act, 19809.
The statement of respondent No. 4, Smt. Snehlata Mishra, Smt.

Dr. Urja Ranjan, Smt. Smriti Rani Prakash, are extracted below:-

Respondent No. 4- ... U b H Sd Y
SuRerd Sf. A9 faarl ff dlo—qie ®el | a1y AR
IR TSI 9Tt b TR 3MUSD! ST =Ry aI o
el H AR Al | # I8 T GAIR S IE TS |
Rifh HA ga1 TTeld dRidb A Hal AT ad 937 984
T SIT&T ddhell%h s 9@ 916 H WM I R a109 31
9 HeY H AU Ul ¥ =l B g3 ASASAT B B,
@ gRI A9Y §RT @ gRT 9 UPR & el HI YAN
frar T g ar W ufa Sd. Ay weferes ey
$ UER 9 g ey H A wRRi | e
17 /6 /2017 ®I AU HebH Tl T YD DI A1
gremrl et H Sf. 7Y AR & Raed g9 urrd S,
(e BAR Ucol &I &A1 d g SEF 3faTd HRA |
TIRI IR gIRT R gRT &) T M &7 91 o |
71 {5 3R g9 99ssd o o 6 e H BIc
Hﬁtﬁﬁﬁ%ﬁ?ﬁ?@?ﬁ%lﬂ%ﬁaﬁmm REREN

AT TS WHER Ffd I A A qrell b gH euEe
HS#EIWWHEI%EIE{WWWW@C[@
...

Smt. Snehlata Mishra- ....... GIRICI G E K ECa N
Tq oFe UEd Al ¥ oM & for @Er sus
SWRIA dd § yrard ®& A aex) A o W die—ue
S 7Y faary Al oM &R U FRIe & A
a_TeT # HET 6 HeA v Ife ged! asdl § a1 ge
el H 3R MAel SR gl fd I8 oeq GAdw W
E T @ife S99 (@@ fAar) gaq Tad e |
HBT AT FSTHH IS HEH DI BB THATD Bs.......

Smt. Dr. Urja Ranjan Sinha- ...f%% ST §oRR
H gg A garn b a8 o9 grerd $E | de” Mol
S 1Y fart A1 die—die qre’ el @ik ®eT 6
3R 3TUDT DRI AT AT A bl H 3R A |
q8 eI gY IO Uhed Wl & M8 off a9 #9 3¥
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FEl b 3R IS B HY g5 ag¥ 9 R dd
A DI | R BT N Pel fb 39 A &1 R 9gd

Smt. Smriti Rani Prakash- ... IR A rfid
JAHTY & A H g1 B f&A1h 16 /6 /17 BT YA
der T3 ol A1 Uremd 7 ST e uRme 9k | o=
PN | I8 GAPR 9 FoI 3R GRS ol ST 9 Wl
Y ey 3R S90 IIo—0NY offer SRl H IS99
FEl & e Il oy gedl arsdl € ar g3 3t 4
AR el deT VT Rl 99 uar @er © § fedie
17 /6 /17 I Bloiol MR d9 Yrard &el § IS HeH
N Rrpd uF 799 fan) & fawg § 39 & Blg
TS D AT H ) Y off

From bare perusal of Section 3(1)(xii) of the Act, 1989, in order

to attract the ingredient of this Section, the following ingredient

must be satisfied.

) The accused must belong to either member of Scheduled
Tribe/ Scheduled Caste

(i)  The victim woman must belong to a member of Scheduled
Tribe/ Scheduled Caste.

(i)  The accused must be in a position to dominate the will of
the victim woman.

(iv) The accused must use such position to exploit the victim
woman sexually to which, she would not have otherwise
agreed.

‘Position to dominate’ means ‘commanding and controlling’

position. The position of the accused coupled with the

use of such position to exploit the victim woman

sexually are important criteria from the casteltribe

factor of the victim/ accused.

From perusal of the statement of the complainant & other
witnesses, it cannot be, prima facie, established the offence has
been committed with racial prejudice and respondent No. 4 and
witnesses had never stated that the petitioner was in a position
to exploit respondent No. 4 sexually, petitioner and respondent
No. 4 are working as Assistant Professors in the same college,
therefore, it cannot be presumed that the petitioner was in a

position to dominate the respondent No. 4 or to command or
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control her. Apart from the fact that the prosecutrix belongs to
the Scheduled Caste community and the accused belongs to
different communities, there is nothing on record to show that the
crime was perpetrated by the petitioner for the sole reason that
the prosecutrix belonged to Scheduled Caste community.
Therefore, prima facie, no offence under Section 3(1)(xii) of the
Act, 1989 is made out against the petitioner. Hon’ble the
Supreme Court in case of Pramod Suryabhan Pawar Vs. The

State of Maharashtra & others®!, has held as under:-

“22 Without entering into a detailed analysis of the
content of the WhatsApp messages sent by the
appellant and the words alleged to have been
spoken, it is apparent that none of the offences set
out above are made out. The messages were not
in public view, no assault occurred, nor was the
appellant in such a position so as to dominate the
will of the complainant. Therefore, even if the
allegations set out by the complainant with respect
to the WhatsApp messages and words uttered are
accepted on their face, no offence is made out
under SC/ST Act (as it then stood). The allegations
on the face of the FIR do not hence establish the
commission of the offences alleged.”

Hon'ble the Supreme Court in Dr. Subhash Kashinath Mahajan
(Supra), has issued certain direction in this regard in paragraph
No. 77 & 79, which are as under:-

“77. Accordingly, we direct that in absence of any
other independent offence calling for arrest, in
respect of offences under the Atrocities Act, no
arrest may be effected, if an accused person is a
public servant, without written permission of the
appointing authority and if such a person is not a
public servant, without written permission of the
Senior Superintendent of Police of the District.
Such permissions must be granted for recorded
reasons which must be served on the person to be
arrested and to the concerned court. As and when
a person arrested is produced before the
Magistrate, the Magistrate must apply his mind to
the reasons recorded and further detention should
be allowed only if the reasons recorded are found
to be valid. To avoid false implication, before FIR is
registered, preliminary enquiry may be made

11

(2019) 9 SCC 608
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whether the case falls in the parameters of the
Atrocities Act and is not frivolous or motivated.
Conclusions

79. Our conclusions are as follows:

79.1. Proceedings in the present case are clear
abuse of process of court and are quashed.

79.2. There is no absolute bar against grant of
anticipatory bail in cases under the Atrocities Act if
no prima facie case is made out or where on
judicial scrutiny the complaint is found to be prima
facie mala fide. We approve the view taken and
approach of the Gujarat High Court in Pankaj D.
Suthar Vs. State of Gujarat [(1992) 1 Guj LR 405]
and N.T. Desai Vs. State of Gujarat [(1997) 2 Guj
LR 405] and clarify the judgments of this Court in
State of M.P. Vs. Ram Kishna Balothia [(1995) 3
SCC 221]

79.3. In view of acknowledged abuse of law of
arrest in cases under the Atrocities Act, arrest of a
public servant can only be after approval of the
appointing authority and of a non-public servant
after approval by the S.S.P. which may be granted
in appropriate cases if considered necessary for
reasons recorded. Such reasons must be
scrutinized by the Magistrate for permitting further
detention.

79.4. To avoid false implication of an innocent, a
preliminary enquiry may be conducted by the DSP
concerned to find out whether the allegations make
out a case under the Atrocities Act and that the
allegations are not frivolous or motivated.

79.5 Any violation of direction (iii) and (iv) will be
actionable by way of disciplinary action as well as
contempt.

79.6. The above directions are prospective.”
22. Hon'ble the Supreme Court in Union of India Vs. State of

Maharashtra & others??, has held as under:-

“52. There is no presumption that the members of
the Scheduled Castes and Scheduled Tribes may
misuse the provisions of law as a class and it is not
resorted to by the members of the upper Castes or
the members of the elite class. For lodging a false
report, it cannot be said that the caste of a person is
the cause. It is due to the human failing and not due
to the caste factor. Caste is not attributable to such
an act. On the other hand, members of the

12 (2020) 4 SCC 761
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Scheduled Castes and Scheduled Tribes due to
backwardness hardly muster the courage to lodge
even a first information report, much less, a false
one. In case it is found to be false/unsubstantiated,
it may be due to the faulty investigation or for other
various reasons including human failings
irrespective of caste factor. There may be certain
cases which may be false that can be a ground
for interference by the Court, but the law cannot
be changed due to such misuse. In such a
situation, it can be taken care in proceeding
under section 482 of the Cr.PC.”

Now the second point requires to be determined by this Court is

whether the contents of FIR prima facie establishes that the
offence under Section 354 (A) of IPC is made out against the

petitioner or not ?

For better understanding of facts of the case, it is expedient by
this Court to examine the provision of Section 354 (A) of IPC,

which is reproduced hereunder:-

“Section 354A. Sexual harassment and
punishment for sexual harassment- (1) A man
committing any of the following acts—

() physical contact and advances involving
unwelcome and explicit sexual overtures; or

(i) ademand or request for sexual favours; or
(i) showing pornography against the will of a
woman,; or

(iv) making sexually coloured remarks, shall be
guilty of the offence of sexual harassment.

(2) Any man who commits the offence specified in
clause (i) or clause (ii) or clause (iii) of sub-section
(1) shall be punished with rigorous imprisonment for
a term which may extend to three years, or with fine,
or with both.

(3) Any man who commits the offence specified in
clause (iv) of sub-section (1) shall be punished with
imprisonment of either description for a term which
may extend to one year, or with fine, or with both.”

Learned counsel for the petitioner would submit that the
petitioner asked respondent No. 4 as reflected in the FIR that

AW IfE oMy gl damedl @ o g9 Ida H e} fd and

would submit that such statement made by the petitioner does
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fall within the ambit of Section 354 (A) of IPC. Learned counsel
for respondent No. 4 has tried to make out the case under
Section 354 (A) of IPC and whether such words can be used as
sexually coloured remarks. Learned counsel for the petitioner
would submit that no offence is made out from the complaint
made by respondent No. 4, statement of the witnesses, recorded
under Section 161 of the Cr.P.C. for commission of offence of
sexually coloured remarks. It has been contended by learned
counsel for the petitioner that the criminal proceeding has been
initiated by the complainant in a malafide intention to harass and
humiliate the petitioner, as criminal case against all the teachers
are going on and vide order dated 25.06.2018, learned Judicial
Magistrate First Class imposed fine of Rs. 500/- to all the

teachers of the institution.

Learned counsel for respondent No. 4 would submit that the
offence under Section 354 (A) of IPC is made out against the
petitioner as it is sexually coloured remarks falling within ambit of
sexual harassment, which is punishable under Section 354 (A)
of the IPC. He would refer to paragraph 14, 17 & 23 of the
judgment rendered by Hon'ble the Supreme Court in Rupan

Deol Bajaj Vs. Kanwar Pal Singh Gill®® has held as under:-

“14. Since the word "modesty’ has not been
defined in the Indian Penal Code we may
profitably look into its dictionary meaning.
According to Shorter Oxford English Dictionary
(Third Edition) modesty is the quality of being
modest and in relation to woman means "womanly
propriety of behaviour; scrupulous chastity of
thought, speech and conduct". The word "'modest’
in relation to woman is defined in the above
dictionary as "decorous in manner and conduct;
not forward or lewd; shamefast". Webster's Third
New International Dictionary of the English
language defines modesty as “freedom from
coarseness, indelicacy or indecency; a regard for
propriety in dress, speech or conduct”. In the
Oxford English Dictionary (1933 Ed) the meaning
of the word "modesty’ is given as "womanly
propriety of behaviour; scrupulous chastity of

13 (1995) 6 SCC 194
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thought, speech and conduct (in man or woman);
reserve or sense of shame proceeding from
instinctive aversion to impure or coarse
suggestions."

17. It is undoubtedly correct that if intention or
knowledge is one of the ingredients of any
offence, it has got to be proved like other
ingredients for convicting a person. But, it is also
equally true that those ingredients being states of
mind may not be proved by direct evidence and
may have to be inferred from the attending
circumstances of a given case. Since, however, in
the instant case we are only at the incipient stage
we have to ascertain, only prima facie, whether
Mr. Gill by slapping Mrs. Bajaj on her posterior, in
the background detailed by her in the FIR,
intended to outrage or knew it to be likely that he
would thereby outrage her modesty, which is one
of the essential ingredients of Section 354 IPC.
The sequence of events which we have detailed
earlier indicates that the slapping was the finale to
the earlier overtures of Mr. Gill, which considered
together, persuade us to hold that he had the
requisite culpable intention. Even if we had
presumed he had no such intention he must be
attributed with such knowledge, as the alleged act
was committed by him in the presence of a
gathering comprising the elite of the society - as
the names and designations of the people given in
the FIR indicate. While on this point we may also
mention that there is nothing in the FIR to indicate,
even remotely, that the indecent act was
committed by Mr. Gill, accidentally or by mistake
or it was a slip. For the reasons aforesaid, it must
also be said that, - apart from the offence under
Section 354 IPC - an offence under Section 509
IPC has been made out on the allegations
contained in the FIR as the words used and
gestures made by Mr. Gill were intended to insult
the modesty of Mrs. Bajaj.

23. We are constrained to say that in making the
above observations the High Court has flagrantly
disregarded - unwittingly we presume - the settled
principle of law that at the stage of quashing an
FIR or complaint the High Court is not justified in
embarking upon an enquiry as to the probability,
reliability or genuineness of the allegations made
therein. Of course as has been pointed out in
Bhajan Lal's case (supra) an F.I.R. or a complaint
may be quashed if the allegations made therein
are so absurd and inherently improbable that no
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prudent person can ever reach a just conclusion
that there is sufficient ground for proceeding
against the accused but the High Court has not
recorded such a finding, obviously because on the
allegations in the FIR it was not possible to do so.
For the reasons aforesaid we must hold that the
High Court has committed a gross error of law in
quashing the FIR and the complaint. Accordingly,
we set aside the impugned judgment and dismiss
the petition filed by Mr. Gill in the High Court under
Section 482 Cr.P.C.”

He would also refer to the judgment rendered by Hon'ble the
Supreme Court in Mohd. Akram Siddiqui, Vs. State of Bihar*,
wherein it has been held as under:-

“5. Ordinarily and in the normal course, the High

Court when approached for quashing of a criminal

proceeding will not appreciate the defence of the

accused; neither would it consider the veracity of

the document(s) on which the accused relies.

However an exception has been carved out by this

Court in [Yin Cheng Hsiung Vs. Essem Chemical

Industries, 2011 (15) SCC 207; State of Haryana

& Ors. Vs Bhajan Lal & Ors., 1992 Supp.(1) SC

335 and Harshendra Kumar D. Vs. Rebatilata

Koley Etc., (2011) 3 SCC 351] to the effect that in

an appropriate case where the document relied

upon is a public document or where veracity

thereof is not disputed by the complainant, the
same can be considered.”

Learned counsel for the petitioner relied upon the order passed
by the Judicial Magistrate First Class to substantiate that the
present FIR is counter blast of ongoing criminal proceeding
against the petitioner and other teaching staff of the college, the
same has been objected by learned counsel for respondent No.
4 stating that the same cannot be taken into consideration by
this Court while hearing the case under Section 482 of the
Cr.P.C. This contention of learned counsel for respondent No. 4
is not acceptable as Hon'ble the Supreme Court has held in case
of Mohd. Akram Siddiqui (Supra) that in an appropriate case
where the document relied upon is a public document or where
veracity thereof is not disputed by the complainant, the same

can be considered.

14 (2019) 13 SCC 350
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Section 354 (A) of the Act, 1989 has been inserted with effect
from 03.2.2013 which provides that any man who commits the
offence specified in clause (i) or clause (ii) or clause (iii) of sub-
section (1) shall be punished with rigorous imprisonment for a
term which may extend to three years, or with fine or with both.
Any may who commits the offence specified in clause (iv) of sub-
section (1) shall be punished with imprisonment of either
description for a term which may extend to one year, or with fine
or with both.

Learned counsel for the petitioner would submit that since there
is no physical contact and advances; or any demand or request
for sexual favours, therefore, the offence is not made out against
the petitioner. From bare perusal of Section 354 (A) of IPC, it is
evident that the aforesaid ingredients should be involved in the
complaint for commission of offence under Section 354 (A) of
IPC, which are not available in the present case, therefore, the
offence under Section 354 (A) of IPC is not made against the
petitioner. As there was no demand or request for sexual favors
as such offence under Section 354(A)(ii) is also not made out
against the petitioner. From perusal of statement made by the
complainant as also the other witnesses and the contents of the
FIR that no allegation of showing pornography against the will of
a woman has been made out, therefore, offence under Section

354 (A)(iii) is also not made out against the petitioner

If we see that the contents of the complaint wherein respondent
No. 4 has stated that the petitioner has said that #s9 af< 4

gee! dsdl @ Al Y3 3fdel H R fAel which cannot be inferred
that there is any sexual coloured remarks against respondent
No. 4. The remarks made by the petitioner towards respondent
No. 4 in their conversation do not fall within ambit of sexual
harassment in order to prosecute the petitioner for commission
of offence under Section 354 (A)(iv) of IPC.

The contention of learned counsel for respondent No. 4 that she

has already made complaint on 17.06.2017, which is prior to
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judgment passed by learned Judicial Magistrate First in Criminal
Case No. 9555/2014, therefore, the petitioner cannot take
advantage of the judgment passed by learned Judicial
Magistrate First Class. Submission made by learned counsel for
respondent No. 4 is not acceptable as the criminal case has
been registered on 14.06.2012 on the basis of criminal case
registered against respondent No. 4 and other teachers of the
institution bearing Criminal Case No. 9555/2014. It means
before filing of the complaint by respondent No. 4 itself, criminal
proceeding is going on and judgment was passed on
25.06.2018, therefore, this Court can certainly reach to a prima
facie opinion that since the criminal case is going on, therefore, it
iIs counter-blast on the part of respondent No. 4, as such,
adjudication of the proceeding against the petitioner for
commission of offence under Section 354 (A) of IPC will be

nothing, but an abuse of process of law.

In view of the above-stated legal proposition as well as the
judgment rendered by Hon'ble the Supreme Court, FIR No. 0036
dated 25.06.2018 (Annexure P/1) registered against the
petitioner by respondent No. 4 at Women Police Station,
Bilaspur (C.G.) for commission of offence punishable under
Section 354 (A) of IPC & Section 3(1)(xii) of the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act,

1989, deserves to be and is hereby quashed.

In view of the above, the present petition is allowed.

Sdl-
(Narendra Kumar Vyas)
Judge





