IN THE HIGH COURT OF KERALA AT ERNAKULAM 2023 KER: 81242
PRESENT
THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN
MONDAY, THE 18TH paY OF DECEMBER 2023 / 27TH AGRAHAYANA, 1945

WP(CRL.) NO. 1307 OF 2023

PETITIONER(S) :

INDIRA
AGED 51 YEARS

BY ADV KEERTHI JAYANANDHAN

RESPONDENT (S) :

1 STATE OF KERALA
REPRESENTED BY THE HOME SECRETARY, GOVT. SECRETARIAT,
THIRUVANANTHAPURAM, PIN - 695001

2 THE SUPERINTENDENT
HIGHSECURITY PRISON, VIYYUR , THRISSUR -680010,
PIN - 680010

3 DIRECTOR GENERAL OF PRISONS
PRISONS HEADQUARTERS, POOJAPPURA, THIRUVANANTHAPURAM,
PIN - 695012

BY ADVS.

ADVOCATE GENERAL OFFICE KERALA

DIRECTOR GENERAL OF PROSECUTION (AG-10)

P.NARAYANAN, SENIOR G.P. AND ADDL.PUBLIC PROSECUTOR

THIS WRIT PETITION (CRIMINAL) HAVING COME UP FOR ADMISSION ON

18.12.2023, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:
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P.V.KUNHIKRISHNAN, J.

Dated this the 18" day of December, 2023

JUDGMENT

This writ petition is filed by Adv.Keerthi
Jayanandhan and the petitioner is her own mother. The
prayer in this writ petition is to grant parole to her own
father, who is the husband of the petitioner and who is
undergoing imprisonment in High Security Prison,
Viyyur, Thrissur.

2. It is an admitted fact that the petitioner's
husband was an accused in about 23 criminal cases in
which 5 of them are murder cases. In 3 of the murder
cases, the petitioner's husband was acquitted. It seems
that the petitioner’s husband was convicted in 2 murder
cases. Ext.P1 is an affidavit filed before this Court in

which the cases against the petitioner’s husband are
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mentioned. Ext.P2 is the reply received by Adv.Keerthi
Jayanandhan from the Superintendent, High Security
Prison Viyyur, about the cases pending against the
petitioner’s husband.

3. It is submitted that the petitioner’s husband is
in jail for the last 17 years. It is the further case of the
petitioner that her husband reformed after 17 years of
imprisonment and he wrote novels, stories, etc and the
same itself shows his reformation. It is also the case of
the petitioner that, one of the books of the petitioner’s
husband named "“Pulari Viriyum Munpe” is ready for
publication. Ext.P3 is original copy of the book. It is
submitted that the Director General of Prisons,
Thiruvananthapuram granted permission for publication.
Ext.P4 is the permission granted by the Director General
of Prisons. It is the further case of the petitioner that
the book is going to be published by Logos Publications,

Vilayur, Palakkad. The programme is arranged for the
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book release on 24/12/2023 at 10.30 am at Press Club
Ernakulam. It is also submitted that Dr.Sunil P. Elayidam
will inaugurate the Programme. Ext.P5 is the notice
regarding the book release function. Now it is
submitted by the petitioner that the book release date
is preponed to 23/12/2023.

4. It is submitted by the petitioner that her
husband was released on two days escort parole for
attending his elder daughter's marriage after 17 years
of imprisonment, based on Ext.P6 Judgment of this
Court. It is the case of the petitioner that her husband
wants to attend the programme in connection with the
release of his book. According to the petitioner, her
husband studied only up to 9% standard and a book
release is a dream to him. It is also submitted that he
wants to donate the funds raised by this book for the
welfare of the children with special needs. In such

circumstances, the petitioner’'s husband preferred



W.P.(Crl.)No.1307 of 2023

5

2023:KER

applications before the 2"@ respondent requesting to

grant a parole for 30 days for making arrangements for

the book release.

But no steps are taken by the 2

respondent. Hence this writ petition is filed with

following prayers:

5.

To issue a writ of mandamus or any other
appropriate writ, order or  direction
commanding the respondents to grant parole
for 15 days to the petitioner who is
undergoing imprisonment for the last 17
years.

And to pass such other appropriate writs,
orders or directions which this Hon’ble Court
deems fit and proper in the facts and
circumstances of the case so as to secure the
ends of justice.

to dispense with the translation of the
documents in the vernacular language.
(SIC)

This is a strange case where a daughter is

fighting for the release of her own father through her

mother. This Court, as per Ext.P6 Judgment, earlier

granted escort parole to the petitioner’'s husband for

181242
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two days. It will be better to extract the relevant

portion of Ext.P6 Judgment:

“10. On a careful consideration of the
aforesaid circumstances, this Court is of the view
that the petitioner’s husband ought to be permitted
to attend the wedding of his daughter. Hence
petitioner’s husband - Sri. Jayanandan, convict No.
167 at the High Security Prison at Viyyur. Thrissur
is permitted to attend his daughter's wedding
scheduled to be held on 22.03.2023 but under
police escort. For the purposes of the wedding
functions, he is also permitted to visit his house on
21.03.2023 from 09.00. am till 5.00 pm and be
returned back to the prison on the same day. He is
also permitted to attend the wedding on
22.03.2023 again from 09.00 am to 05.00 pm.

11. Since It is reported that there are
serious security threats in taking the convict from
prison, respondents 1 and 3 shall ensure strong
and sufficient Police surveillance including escort
are provided and that the convict does not escape.
However, the accompanying Police or escort
personnel shall be in plain clothes and shall not
interfere with the functions related to the wedding,
unless circumstances warrant.

12. The petitioner and one of her

daughters shall file an affidavit before the Sessions
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Court, Thrissur, undertaking that they shall ensure
the return of the petitioner's husband to jail as

directed in this order.”

6. From Ext.P6 itself it is noted that the
petitioner’'s husband is undergoing sentence of
imprisonment for life in two murder cases and has even
escaped from prison twice. This Court observed that
since the wedding of a daughter is an auspicious
occasion and the presence of the father of the bride at
that solemn function is most appropriate, this Court
gave parole for partaking in the wedding of his
daughter. This Court also observed the glorious right to
liberty enshrined in Article 21 of the Constitution of
India in Ext.P6 judgment.

7. Based on Ext.P6 Judgment, the petitioner’s
husband was given escort parole for two days after
imposing stringent conditions. This Court also directed
one of the daughters of the petitioner and the petitioner

to file an affidavit before the Sessions Court, Thrissur,
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undertaking that they shall ensure the return of the
petitioner's husband to jail as directed in that
Judgment. Ext.P6 Judgment was obeyed in its letter and
spirit by the petitioner and her husband. The
petitioner's husband was given escort parole for two
days.

8. Now the petitioner's husband wants to
participate in a book release function. Ext.P3 is the
copy of the book written by the petitioner's husband.
This Court glanced through Ext.P3. It is submitted that
the petitioner's husband studied only up to 9% standard.
A man who studied only up to 9t standard, and was in
jail for 17 years, wrote Ext.P3. I do not want to extract
the contents of Ext.P3 in this judgment because it is yet
to be released. But I am of the considered opinion that
the convict is entitled to an encomium because of the
way in which he wrote Ext.P3, especially when he has

studied only up to 9t standard.
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9. The point to be decided is whether the
petitioner’'s husband can be released for attending the
book release function. As per order No.R1-
948/2022/HSP dated 15.12.2023 of the Superintendent,
High Security Prison, Viyyur, the prayer is rejected. The
reason for rejecting the prayer is that, as per the Kerala
Prisons and Correctional Services (Management) Rules,
2014, especially as per Rule 397 (L)(ii) and Rule 400
(7)(ii), the persons who are convicted under Sections
392 to 402 of IPC are not entitled for ordinary leave and
emergency leave. It is submitted that the petitioner's
husband was convicted by the Additional District and
Sessions Court No.III, Thrissur in S.C.N0.490/2007 for
the offence under Section 394 IPC. Hence the
petitioner's husband is not entitled for ordinary leave or
emergency leave.

10. It is true that the Rules do not permit any

emergency leave or ordinary leave to the petitioner's
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husband. In such circumstances, whether the
constitutional court can step in, if there is an extra-
ordinary situation is the question to be decided. This
Court in the judgment dated 12.12.2023 in W.P.

(Crl.)N0.1215/2023 observed like this:

"14. As I stated in the beginning, the inmates in
prisons are still citizens and should not be denied their
basic human rights as any other citizen. Vaikom
Muhammad Basheer, the great writer, and the pride of
every Malayalee, picturized the mindset of a prisoner
beautifully in his story "Mathilukal". It seems, it is the
experience of the writer himself, who was in jail. It will
be better to quote a portion of it. A prisoner climbing
atop of a tree inside the jail to see the world outside is

the situation in that story.

“emom®  @n oCMISOTIE®R  GPSEDSs  qloaldd
Qeleo@eesl  HWQo. EMDIEHMDIMT3o 2Qo ©DEM Bl
9 5|QBENIMD AWETRAN TLAEIAET.  gloalem® ©4]ald emond
HQA  Ol@BERo...  TVIGEDERNHOD GREOLIBITS,  af)aTy
MIMADERIDE.?  GENIB. @eMM & aklw molansmeg)o.
aB®IQILJ am@elm eI ... GO .... GEEWS8 GOIGMW
MYlojBer@0@ v eadw sdeleal alaweeadamadwoe
MSMOEAIH:D. MNYaADHOS, BaTeEndg OldaREMmLs” ... !
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15. Even if a prisoner is getting good
accommodation, security and food inside the prison, a
prisoner is always prisoner. Only a prisoner knows his
difficulties. In such situations, it is the duty of the
constitutional court to ensure that there is no violation
of the basic rights of the prisoner. Therefore, I am of
the considered opinion that the petitioner's husband in
this case is entitled to emergency leave. Moreover, the
jail authority should consider the application of the
convicts and the relative of the convicts for emergency

leave, ordinary leave etc., within a fixed time

11. Here is a case where the petitioner's husband
who is a convict undergoing imprisonment for about 17
years. He wrote a book as evident by Ext.P3. He

studied only up to 9t standard. The book release is
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scheduled on 23.12.2023. A convict in detention for 17
years wrote a book and he wants to participate in his
book release function is the situation. In such a
situation, I am of the considered opinion that the
constitutional court should step in, even if the Rules do
not permit such release. The petitioner's husband
should be given an opportunity to participate in the
book release function and also on the previous day for
making arrangements for the function. Therefore, the
petitioner's husband should be allowed two days escort
parole on 22.12.2023 and 23.12.2023. He should be
taken to his house on 22.12.2023 and should be
allowed to stay there from 9 A.M to 5 P.M. Thereafter,
he should either be taken to the High Security Prison at
Viyyur, Thrissur or to any other jail near Ernakulam.
Petitioner's husband should be allowed to participate in
the book release function on 23.12.2023 also and after

the book release function he should be taken back to
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the jail concerned. The Petitioner and one of the
daughters of the petitioner shall file an affidavit before
the Superintendent, Viyyur jail to the effect that they
will produce the convict before the jail after the book
release function with the escort police. The petitioner's
husband should see the legal fight of his daughter
before this court for his release on parole and hence
should see that the directions are complied by him on
the two days, when he is released on escort parole. The
legal fight of his wife and daughter should be there in
the mind of the convict. The result of this Judgment is
because of the efforts of his daughter and his wife. The
daughter loves her father and is anxious to see that her
father attends the book release function. Therefore, he
should reciprocate by obeying the directions of the court
to allow them to continue the legal fight in accordance
to law. The legal fight of a daughter to get a release

order for her father to attend the function is also to be
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appreciated, even if, her father is an accused in several
cases including five murder cases. Just like a mother, a
father is also a hero to every child. It is apt to quote the
following lines of  Sri.Kaithapram Damodaran

Namboodhiri in a Malayalam movie:
”mgqgmow“ ®EHIQOHPEM BEDOHN D
@1.2JMWOSEM Ml H5loYo
AMIOMIMD EBHOQYEMIISOIQIO®
OMHEAM @10 2/OMWIBEM LYo
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The conduct of the petitioner's husband during
these two days will also show his bona fides about the
claim of reformation. Therefore, the convict should obey
all the directions of the escort. Therefore, this Writ
Petition (Crl.) is disposed of in the following manner:

i The petitioner's husband
Sri.Jayanandhan, Convict No.167/19 shall be
given two days escort parole on 22.12.2023 and
23.12.2023.

ii. On 22.12.2023, the petitioner's
husband shall be taken to his house and he
should be allowed to stay with his family from 9
A.M. to 5 P.M. Thereafter the police can take
him to the nearest sub jail or to any other jail as
they deem fit.

iii. On 23.12.2023, petitioner's husband
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shall be taken to the book release venue and
after the function, the petitioner's husband shall
be taken back to the jail concerned.

iv. Petitioner and one of the daughters of
the petitioner shall file an affidavit before the
Superintendent, High Security Prison, Viyyur,
Thrissur to the effect that the convict will return
back to the jail after obeying the directions of
the escort police as directed by this Court.

v. Since it is reported that there are
serious security threats in taking the convict
from prison, respondents 2 and 3 shall ensure
that strong and sufficient police surveillance
including the escort are provided and ensure

that the convict does not escape.

Sd/-
P.V.KUNHIKRISHNAN
IV/DM JUDGE



ik ot
2023:KER: 81242
W.P.(Crl.)No.1307 of 2023

17

APPENDIX OF WP(CRL.) 1307/2023

PETITIONER EXHIBITS

EXHIBIT-P1 THE TRUECOPY OF THE AFFIDAVITE FILED
BY THE STATION HOUSE OFFICER, MALA
BEFORE THE HONOURABLE HIGH COURT OF
KERALA IN CONNECTION WITH CRIMINAL
APPEAL NO.453/2012.

EXHIBIT-P2 THE TRUECOPY OF THE REPLY STATEMENT
NO.WO-124/2023/HSP DATED 22/07/2023.

EXHIBIT-P3 THE ORIGINAL COPY OF THE BOOK WRITTEN
BY SRI. JAYANANDHAN.

EXHIBIT-P4 THE TRUE COPY OF THE PERMISSION
LETTER FOR THE PUBLICATION.

EXHIBIT-P5 THE TRUECOPY OF THE NOTICE OF THE
PROGREMME FOR THE BOOK RELEASE ON
24.12.2023.

EXHIBIT-P6 THE TRUECOPY OF THE  JUDGMENT IN

WP (CRL.)NO.253/2023 DATED 17/03/2023
BEFORE THE HON'BLE HIGHCOURT OF
KERALA.

RESPONDENTS EXHIBITS :NIL
//TRUE COPY// PA TO JUDGE





