Court No. - 91

Case :- CRIMINAL MISC. BAIL APPLICATION No. - 10162 of 2022

Applicant :- Ramkrit Yadav

Opposite Party :- State Of U.P. And Another

Counsel for Applicant :- Nasira Adil,Abdul Saleem Ahamad,Sr. Advocate
Counsel for Opposite Party :- G.A.,Sanjay Kumar Yadav

Hon'ble Samit Gopal.J.
1. Heard Sri N.I. Jaftri, learned Senior Advocate assisted by Sri Abdul

Saleem Ahamad, learned counsel for the applicant and Sri Gyan Prakash,
Senior Advocate assisted by Sri Sanjay Kumar Yadav, learned counsel for the

CBI and perused the material on record.

2. This bail application under Section 439 of Code of Criminal Procedure
has been filed by the applicant Ramkrit Yadav, seeking enlargement on bail
during trial in connection with R.C. No. 10(S)/2021, under Sections 302,
394, 452, 504 IPC registered at P.S. C.B.I./S.S.B. Lucknow, District
Lucknow.

3. The First Information Report of the present case was lodged on
12.02.2021 as Case Crime No. 0038 of 2021, under Sections 302, 394, 452,
504 IPC, P.S. Baksa, District Jaunpur in connection with an incident which is
said to have taken place from 11.02.2021 to 12.02.2021 by Ajai Kumar
Yadav against S.O.G. Team, Jaunpur, Ajai Kumar Singh S.O., Baksa Jaunpur
and the accompanying persons of the S.O. of Police Station Baksa, District
Jaunpur alleging therein that on 11.02.2021 at about 03:00 am, the S.O.G.
Team, Ajai Kumar Singh S.O. Baksa along with his accompanying police
force came to the house of the first informant and took his brother Krishna
Kumar Yadav @ Pujari son of Tilakdhari aged about 24 years to the Police
Station in spite of the fact that there was no criminal case lodged against his
brother in any Police Station in the District. His brother was a friendly
person. His brother has been taken by the S.0.G. Team and S.O. Baksa Ajai

Kumar Singh for being falsely implicated in a case and was detained at the
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Police Station. Further, in the night at about 08:00 pm, the S.O. Baksa with
his accompanying police team and other police personnels being about ten
in number barged in his house and broke upon the lock of the box and took
away Rs. 60,000/- and the articles. On being stopped, they abused the
ladies. Again at about 12:30 am, the S.O.G. Incharge and the S.O. Baksa
along with 10-12 police personnels came on a Bolero vehicle and
motorcycles and brought his brother to the house. His brother was not in a
position to stand and was shouting loudly to his mother to save him and
was stating that the police personnels will kill him. They took away a
motorcycle which was in the house. The first informant went to the Police
Station but the police personnels did not let him meet his brother. In the
morning, he received information that his brother has died in police
custody. He states that his brother has been murdered by the police
personnels and requests that S.O. Baksa be directed to lodge the First
Information Report against the then S.O. Baksa, S.0.G. Team and other
accompanying police personnels for murder and loot and appropriate
action be taken. The said application was addressed to the Superintendent

of Police, Jaunpur.

4. The postmortem examination of Krishna Kumar Yadav @ Pujari
was conducted on 12.02.2021 from 09:10 pm. The doctor found the

following ante-mortem injuries on his persons:-

“a) Contusion present on both buttocks of size 30x20 cm, which is
Bluish Brown in colour.

b) Contusion present in both scapular regions of size 15x8 cm
which is Bluish Brown.

¢) Contusion present on left arm laterally of size 10x8 cm which is
Bluish Brown in colour.”

The doctor after noting the ante-mortem injuries gave his opinion as

follows:-

“Above injuries are not sufficient for death.”
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The cause of death was opined as due to shock and syncope as a

result of ante-mortem myocardial infarction.

5. During investigation, the police sought an expert opinion on the
injuries and actual cause of death of the deceased. The Joint Director
Medico Legal, State Medico Legal Cell, Lucknow vide his letter opined as

follows:-

“The cause of death established is shock, that is not due to
Myocardial Infarction but it can be precipitated by vasovegal
inhibition or ante-mortem injuries present on the victim’s body
especially the big ones which is not checked in PM examination.”

6. A judicial inquiry was also ordered which was taken up by the Chief
Judicial Magistrate, Jaunpur being Judicial Inquiry No.1 of 2021 which
was inconclusive in so far as the purpose of it was concerned. It was stated
therein that after the detailed inquiry, the conclusion which comes is that
the injuries received on the body of the deceased were as a result of
beating and tortured by the police or were received on 11.02.2021 at about
02:00 pm 1in village Birhadpur due to an accident with a motorcycle and
then by assault of passer-by. The inquiry was thus concluded. The said

report is annexure 5 to the affidavit.

7. A writ petition being Crl. Misc. Writ Petition No. 2998 of 2021
(Ajay Kumar Yadav Vs. State of U.P. and another) was filed by the first
informant before this Court with regards to his grievances in which by a
detailed order dated 08.09.2021 a Division Bench of this Court directed the
CBI to investigate the present matter and ordered the transfer of the matter
to the CBI forthwith. The said writ petition is still pending disposal before
this Court. The said order dated 08.09.2021 is quoted herein-below:-

“l. Heard Sri Sarvesh Chaubey, learned counsel for the petitioner,
Sri S.K. Pal, learned Government Advocate assisted by Sri Roopak
Chaubey, learned AGA for the State-respondent Nos. 1, 2, 3 & 4 and
Sri Gyan Prakash, assisted by Sri Sanjay Kumar Yadav, learned
counsel for the respondent no. 5.

2. It is a case of custodial death of a young boy aged about 24
years, namely, Krishna Yadav @ Pujari. As per FIR No.0038/21,
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dated 12.02.2021 under Sections 302, 394, 452 & 504 LP.C. PS. -
Baksa, District - Jaunpur, the SOG team and SO Baksa, Ajay Kumar
Singh came to the house of the deceased on 11.02.2021 about 03:00
PM. and took away the deceased with an intent to implicate him
falsely and the deceased was detained at the police station. At about
08:00 PM. the S.O. Baksa and other policemen (ten in numbers)
forcibly entered in the house of the informant and after breaking lock
of the box took away Rs.60,000/- and other articles and used filthy
language against women family members of the deceased. At about
12.30 PM. the incharge SOG and SO Baksa, Ajay Kumar Singh and
10 - 12 policemen brought the deceased who was not even able to
stand and was loudly crying "®T-HT ﬂ'@' AT AT dlﬁvﬂ‘l T ﬂ@' ST
T " &7\ Policemen also took away the motorcycle kept in the
house and when the informant went to the police station he was not

allowed to meet with his brother (deceased) and in the morning,
information was received that his brother Krishna Yadav (@ Pujari
died in police custody who has been murdered by the policemen.

3. On the other hand, the police has developed a story that as
per G.D. Entries Nos.05 and 06, dated 12.02.2021, the deceased was
apprehended while he was driving a motorcycle who fell, received
injuries and could not fled away and he told that in the afternoon of
11.02.2021 he was hit by a motorcycle and the public beaten him.
The arrest of the deceased has been shown at 10:25 PM. on
11.02.2021. As per G.D. the deceased was brought to the police
station Baksha at 01:30 A.M. on 12.02.2021 and at the same time he
was sent for first aid alongwith Sub Inspector Sunil Kumar Tiwari,
constable Manish Kumar and constable Samir Kumar and the Doctor
at the CHC referred the deceased for treatment to District Hospital,
Jaunpur and by the time they reached at the District Hospital
Jaunpur, Krishana Yadav @ Pujari died and thus he was brought to
the District Hospital as dead. Copy of G.D. No.05 dated 12.02.2021
has been filed by the respondent no.2 as Annexure C.A. -2 to the
counter affidavit dated 01.09.2021 and the G.D. Entry No.06 of even
date and time i.e. 12.02.2021 time 01:30 A.M., has been produced
today by the learned A.G.A. before us stating that inadvertently these
pages could not be annexed with the counter affidavit. In G.D. No.05
dated 12.02.2021 time 01:30 A.M. it has been mentioned that :

"HIAGH GRT RGN PNlged W Yo QT darar fb
HTgd 31T I 2.00 d51 Gy H TH fReeqy & I Tep
A Frzfober & oy o197 TGT AT/ AN H3h 38D qrY
fAcTy 3 prbl AR WS & fFFehr dog F A RNK A
ST STE @ie I &1 e BRT g gt ver & fRwEart
B FIAT 3HbT H Pl Hib 3 & & 57 @ &1 fobeg Tremdr
O FAIER &R d HAT Y W@ §1 aRTeT IRFART a aR1AG
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HAIAGABR T g HAGT Taleq araierd & fFgen &7
qreled  fehar =T A BT Tg Pcd URT  392/411/414
Gl &1 WY & 3d: PRUT IRFART GAT FHI Ple
22.25 gt fexrad Gferer # forar o=@ wd Al o¥ erar @
fasteft 1 AT H for@ey e GHT FFal=Ud & IelTATT
geard 57 g &1 W Fr i g @ & o @ &

4. The FIR. lodged by the brother of the deceased being the first
information report No.0038/21, dated 12.02.2021 (at 16:35 hours)
under Sections 302, 394, 452 & 504 LP.C. P.S. - Baksa, District -
Jaunpur, (in which SOG Team Jaunpur, Station House Officer Baksa,

namely, Ajay Kumar and police personnel of police station Baksa are
named as accused), is reproduced below:

‘Bar HA AFA glerd refater SAYY Helgd dfda
fAdeer & fob ureff 351 AR Fed S/0 [derepei’l aga o
geps! TABIASIGY UTAT &Il Aol SAqe &7 [Aardt § gear
fadier 11.02.2021 AT 3 o faad # S.0.6. F T s.o.
FFAT 3T PAR A 7T eI QW BN & FT A &} W
I FN A H1E POUT AR Figd 3% Gant T et
3H 24 TG GPEaY Ui o T STEAfB A H1S & faeg P
HTTRIAF FepeaAT Fg & et a1t & Fgr &1 AT arg
SIIER PIel &l ATAT X 13 &l S.0.G. &1 T S.0 el
o PAR g Boll FpeA # HEE & Haq & = H
dord & A 08.00 s S.0. FFT HAI EFIfRAl T glord
arell 10 @ F&IAT A I 3N 'R H gad] qeFE BT dlell
AIZHY 60,000 FGIT & HHA S.0. TFIT HHT AN &g T
gfeld alel 36T of T HAT @R+ G fab Ao @l el -2
el fad ger: 12.30 &t AR H S.0.6. THRT T S.0. &eFer
AT PAR A AT gAIRA! GleRl 10 #HlX &I3lber & 10
H 12 glord arell & &Y F H1S Bl A TR oy 31 IRT
1S @37 gl g TeT AT SIR-SIR ool IeT a1 #Hl-Al H3 &=
& gferd aret gferd arel H3 ST & AR &9 3R & a3 7@
FHex Ersfeber T 30T of | # UIA ¥ AT FH GlerE arel
A el fad! gag gaar fHef for gferq aeest # AR ars
for T g T A IS P gAT IWIF gferd arell GRT I
It &1 FA: ANFHA S & R & b s.0. g B 3EfAd
P b dceprefiad S.0. JFT T S.0.G. E1FH HI gFRIETT &
faeg AT T oc BT HBGHT &1 &Y IHaRTH Hrarel HY/
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arff 3T FAR Ted S/0 fAedUrdt Fea i gl
TPIASGT ATAT FFUT FIAGYT MO 9984669989 BEATEGR HAY
gige| dle— 3t TeN T PIIH godAlo Fleg PAR §RT dlel -
&I JHERI: PFLYCN H B HIarar 1| ”

5. As per the alleged post mortem report, the injuries are as
under:-

1. Contusion present in both buttocks of size 30X 20 cm which
bluish brown in colour.

2. Contusion present in lower scapular region of size 15 X 8§
cm which is bluish brown colour.

3. Contusion present Lt. Arm lateral of size 10X 3 cm which is
bluish brown colour.

6. As per post mortem report, the cause of death of deceased
was "shock and Syncope as a result of ante mortem, myocardial and
Infarction”.

7. Due to custodial death, a judicial inquiry was entrusted in the
matter to the Chief Judicial Magistrate, Jaunpur, who recorded
statements of 16 inquiry witnesses. The first set of inquiry witnesses
are the family members of the deceased, the second set of inquiry
witnesses are independent witnesses and the 3rd set of inquiry
witnesses are doctors and the policemen including the Sub-Inspector
Sunil Kumar Tiwari (IW-14), Constable Manish Kumar (IW-12)
Constable Samir Kumar (IW-13). The statement of inquiry witnesses
IW-12 Constable Manish Kumar, IW 13 Constable Samir Kumar and
IW-14 Sub-Inspector Sunil Kumar Tiwari as recorded by the Chief
Judicial Magistrate and incorporated by him in his report dated
25.06.2021 filed as Annexure CA -12 to the counter affidavit of the
respondent no.2 dated 01.09.2021, are reproduced below :

"HIER 330 Zecfe 12 Plo AANY PHAR, UAT T & A
fopar & fob-

"fodies 11.02.2021 @ AT 9T H U1/ WE 10.25 &
I e H gt A arl H vaosnge geAter AR fAart &
I AT & §FRTEE Plo FHR PAR & I A TRA &l 52T
H gr) afF 01.308 giad 2.00 & & A & wT AT AN
EH &Il Bl Al QT GeArdT TT] Al GT SR Yo U8 gH
T B FaraT o foret HerfSAm dr TEaT @ g = g,
3Dl YA ST &1 HeAlSTH T FATH THoTITo3lo Higd &
G S Pl AT AT b 3HPBT ATH HOUNT 3% GoRT & IR
g ot garar o7 for for 3wey U #H & & ver & v ufy &
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got & oI 3 T THo3MTo FeAlol AR [AaRT & epro HFHR
PAR GRT HeAlAH Pl GrfAD FGRLT ey FAlUsar & ST
| # FOOT FGT & RN T FF T g a@I FEOT
greg & OFT IS FYT g fohar A1 fF 3@ Gry [
gieraadf & ARUIE #r & 3RTdler U & THIT &l fhodte
I G G¥ &/ IRUATT H 3TFe] Higd & PO Jigd &l e
ST IGX @7 a1 AT 3HD JNIT 3H HHT HIH TR
ft Weq ag AR Gic fbd a & @z a1q a1 R @
BT TET | FHaRAS Rfecared & Hon Jgd & faer
SETAIST Ugol=d ERT of Srr a7 &41) # fSelr 3 eudior et
argr a7l

et 3o 3sofo 13 @lo HHR PHAR, AlAT FeFlT & T
fopar & fob-

"fatier 11.02.2021 @ AT H H vHoI TS AT AR
fAart a Tl e AT PAR & T IAF T0T H AT b
I 01.30 & gl 2.00 & dT YT F BT AT FR 8H
& @l Al G GoIrdT AT U G SR Qo G gH el
Pl G [ frdr HAAfIH b Tehad e g = &, 35!
FEATS AT &1 FeAlAH PT ATH THoTToIH o HIgd & G
St @l G AT fb 3T ATH HOUT 3% GARE & IR Tg M
garar o7 fas 3% U H gg @ ver &1 v a3 g a5t &
ATHT HollTH Pl A THoI3o FeAlor PAR fdaRT & o
HAG PHAR GRT UrIHD FGRLT dheg HAlUsar o ST T/
A PO Figq & RR GT Pl T dgr a@l HCUT Jiga
OIT PIg PUA g fbar AT b 37D G frdHT gferaapdH! &
HARUIC @ & AT Ul & AT &l fhodto @ &l av &l
IEGATT & S1Fex. HIge & PN JIgd Pl el IETATel IBY
Y fodr 41| 3qb TNIT 3 AT HIHT GRIG A R g
ARUE fopd S @r I3 aid a1 fRieraa FgF a3 &1 41/
HeRAd  fRAfbcaderd & F0I Jigd @l Sl 3gdre
Ugel=d GRT & ST 9137 A7) 3 fSlell 3Eqcrel &gl arar o7/
ger & U1 g 3T AT A7l

Tieft 3go Zeofe 14 3UANIETD FAlel PAR AR, AT
FeFT & q41T fahar & fab-
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"ol 11.02.2021 & AT FFT X I HABRT &
&G H A 3t M H U gFIRTT Fo AANT PAR T
PIoOHHR PHAR & HIY STHT 10.40 F51 Ui & Il gl
A e H HHUT g7 AT fab fF 01.30F uld 2.00 & T
gl & BT 3T 3N gH @ B A G G T Al
O SN S G¥ A oIl @l G b et Herfdd abr
JdNIT TRIT g TR &, 3P ITGATT AT &1 ATATETET
HEIGT & QO U 3cglad Jardr FHelldd BT ATH FOOT Jiga
3% gt & 3R TE ot aarr o7 fF @ U H ga & @
& foT R &r # 3ufakieres 3ue gaRifedl & A1 Felloda
PO Il 3% GoART Pl oy GrefAes T g Hlusar
I Sl X dg T&F & B & 3a% PN IHEGATT & 3ol
I YT TUT 31Fey HET §RT 3HPI G@T 1T T 3HPT Sodlol
fepar arar| A HorfAA HUI Figq 3% YR & RN Y pls
gic g TRIT Fer 3@ AT 4T 38 Ford T A gAIRI &
3t ®IF ARIE, e TRIT FT 5% FE AT g1/ 319 TIET
GRT ST 38 Q&7 137 dl 39 §arar 47 far 9 # & & &r
&1 I§ aId A IFudrer # 3 He & GAT AT FEAT AT
& e &l fepeiiHley @1 glF oY &1 STy Figd d dgl WX
AlFE bt 3= s & 108 AFR QT Bld FarFT AT FAT
JargT fab b JANIT TR &, 39P [Sear Rfbcares {o7
fepIT ST ET &1 GReT &6 Bl @¥el G 108 Ugeled HioToHTo
Fldsar q¥ AT T HUI Jigq 3% GoART Pl e fRafbedrera
SIAYGY olepx T A Afebed ' qrATETET Helgd @l AR ard
AT g A TR YT 8 UIAT &17 <ol T 4T &7/ "

8. The IW 16 Kansraj Yadav (an independent witness) has stated
before the Judicial Magistrate on 11.02.2021 as under :

"HGIETT T3 o3eco 16 HHIA JIGd & i fabar & fab-

"# AT B g ST §) fAis  11.02.2021 # 3
AT Pl UT UT| GhIA & HIAS THo3flo Feroll b ST
@St M| 3T GHI FATHT 03.30 g7 3¢ & FET WX 10-12
gferdg aret &1 gel GRH Gides FIUT G 3% IRl Bl
JBTY Sey JTIT 3R AT Gebled & HIHAA T HICTHIS bl
Vb & NS T TegagaT d AT Jied AlR@Tslbd & 3
FCUT IGd & Gleraare & amgt H s1er forar) 3T T
gegagd o Ylerdarell 8 Qodis & I8 §H JaF AlqH 8l
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PO Frge  INY Gepled & WA [t & ARG et B off)
g &loT 38 S gt & ot TF &1 39T fad HFT gar der
for pworr Frga dr Fg gt = &1 A GIAS PO TgT F
foreft & P ARUIT agr $r M F3 FEF Jemar IR FF
SR T8 &1

9. IW-2 (Smt. Satta mother of the deceased) and IW-3 (Ajay Kumar
Yadav informant and brother of the deceased) and IW-4 (Pradip
Yadav, brother of the deceased) have stated before the Chief Judicial
Magistrate as under :

"TTETT TS o3ece 2 MAA Tl & FITT fhar & fab-

"I T T3 | T3 BT AH HAF Flgd, G A BT
1 FOT 3 g FoAT S 9T FT gag e & ang
gfed A ' I & aRIE Fg el § alel fab qerr @&
I it U Frge pl errd &1 03.00 st I FOUI Figd
P NG G3d 30T ST G d3re of T I HAT Figd T
ag & gegaed d H i3 v A off fb F=r aid & S
PO Figa Pl Yol gerrd! &1 7 Id H 08.00 &3t 10-
12gfar arel A por @l adf 7 &, A av I3 N W
H AlZ-%Is Fa &9t Ut @1 dTel dIsa 60,000/~ FGF T
ford| #T Ipar arer a F3 gHicd aex a7 fQAr glerd
grel SETAR #¥eh  60,000/- &G & &Y Tel TH A
#12.30 g3 gferq aret 3} &3 PO Fld &l [SEdl Tgd
ARYIC G147 &l oled I '} 3 3R @er fob 35 or@
&GAT & g A GFER 5d B AT H AR G| Hed FeT b
# T Fet & bl [T Gield arel #Y o5 Pl ehY arfud
Tl T 3HTel Qe Jeg 05.00 &5t GAT el fb HeoUIT bl
g g A &1 W o H I GIAT PN Figq F glord
grelt & el ART AT Wq ag i acer anl”

TI&f 330 3ecfe 3 AT PAN Jgd & a1 fovar & fab-

"F vodto Hdbfaw & Eoux & ®U H TP Jiel T FIH
Y TET §/ 3FP Ugel Uedl ATl gH AT 45 & Had HOON
qigq 3% YR HsToM T3 AT/ fadier 11.02.2021 #l AT
03.00 g5 GN¥ urse 7 [Gd=g Grdes aige & 3 Sife
PUUT Flee & GIF ST ST 7] A 3aep! i gu a@r o1/
ar 3T Slell fab THo3Mlo AlEd I3 G @3 & 3R Jeiep! el
® &5 W H 150 Hex g ¥ &1 PN 36 qEH W
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de@x e 1| #H 3N degace 3@d NS -t e & T
&/ 5 W S HNIH arsen Jep @A) STel oy gferw aret 9,
S/ E# & o adleaRT &gl o U5 & U Jige @Dl STaRGFd
dor &t ar d« faRra fhgr) ar 3egld ®er fav

Tgo3ilosfte & & ysais & fow o ST @ & 39 7 H
THo3lo ot PHAR M U1 aifes & o191 @bl H gl Ggardr]
fox gfere arel pwur Jiger 3% gaRt @ anat # dore o
| & gedr HERIST Fed [SEdl 5 a¥ A Hr gpid § A
Hr agt #H arg e gelr I 8N I AT & dR A
9T @l AT @XIT 04.30 &5t H TAT degaged AT JFIT
I ST §H Ui G I Al 3@ fob o SFHIA O¥ der ot/
3G gHPbl G fob Gleld alel 38ep AR-UIC &/ a8 &g &l
or far 93 gHB! = @, YfelH aleh dgd AR @ &1 §HP
gferd arell & 378 fAcie g faar 3R goiRt &l 307ep% 3ia¥
o T A & Bl A G Al @B HIT QA1) aer H Hed
JTeY fAporepe THollo JIgaT P Bl b TUT ICHTY Pih
AT WG THoGlo ATET & Adlvside Fard el faarl &L
399 P G7 §Id g8 At Y 3 Ex w6 IAT | A & 08.00
gor & e 10-12 gloraarel [Ga# $o aqarant agr o 3
IR & # gu T ot gxarar wiea aatl H aur A At
& P Jigq & R H gor a 3 &9 & del b ar g
o & b glergaren & &R 8IC #13 # Ul BlFAT S a7
& AT A HIF At 3HP! FRGFA Gl GeAlahy Ty H
gpsa [Tl 2371 &t Flaider 3R FeITR b FReEd oF
T AT H GA: 12.30 g5t 10-12 Glerdaret A 478 Pl cley
I fFEH vgedile 35d AR g #Hr &1 &7 413 I i
6T o1 3N Ter g U IeT A1/ Gl gfeHaret 3dep! U aW
o 3R aTeY gEr IRUIS G¥ 37T 2911 IRT SIS G- SN &
HE TeT T fob oI o O gF 3ad! Y & gf 3N gHAB Jar
Al Jer ar & & Hg AR 3Tl AN FASH A H3 Pl
gpsHy A oIt e adft S Hr dar ot ar ar g T
ggel & o gob & v vHo3flo 3HoTg PAN & ehgl fab Hlell
TeAT S9N, F ZHP! TTAT FABIAT &/ BT THodlo HaT
PAR g & PgT fob IR 33U &3 Pl T HAHT 3G
ded & dl 3¢ oG IUAT AP Ul 13T el dal 34 el
AR 391 &H Id #H U G¥ g I Jag 06.00 - 06.30
g5t geell gl &1 b OOl Jiger 3% YR & gferq arer &
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ST & FRT fAIT] 3F% &g &9 08.00 i THoGlo [&ET
& 3rEard q¥ 4T 3N 3@ Qi aid garft] vgedte fadr &
faerrer de gl fb OHT Pls did Fel & GFERT I3 Foal

@ S| THoUIfEEr & U ERIVN &l olrdl [Serepr 1A
IS Fga § S AFE FUAEl Ui H g gorarar] fow

Hotfle fAET 3ex Tel T IR THodlo IS FGd gHP!
I o T FI I 5 JFER I H g & w1 ar
get ST gl T &t g I3 CHT el aRAT AT AT/ Y
gr #gh St #H &SI STeRGEAl Ha IEUAIT o T /TET T
100-200 Gferdaicl Ugel & #lgg & 3R GHIA 1T 3t )
TE e GoA & A gF FAT GHG AGT F g HE AT
e fa@rd & 91g & gry Fer g @ I & Ao Frelr g
It oft| e b gsst & UrH G Aol IgT ATl T gH ol
P GTEX fAprer A gferd aret Ruié for@a @ dar a8 2,
FI ol & garg g a Jig & gHRT Ruid g =t

Roié dA forarft ot &t gluge A 03.00 gt Glerdare! s
o} & oIl @ 3T a7 o T2 & G 3 GHT 39 PE Tg
HART oT| STd g4 U G 14 glorgarel &b 4-5 & q&ar 7 &
8U8 g dec & AR W& I 59 Id A gleraare ex w7 I
& dq foodr Glerweret & & g ART A1) F Al &l

ConfEcer @1 Ursq AR & de ferwarer Hel-a7e! aferar & e
& A HIF BT Pl3 HTRIAH SIAgrE el AT/ Tg Hrem-Hrer
gy a1l A E P 381 H TS GIeH T QT & & Wy
gferaarel 34 f&ers g Frdargt T8 av @ &1 T H1E
Qf &7 & ¥y a1, 34 Pis [@ART F@ M 3ahr 7g
gforgaret & AR & PRUT & g8 &1”

&t 3i3o3ceo 4 GdIT Figa & a3l favar & fap-

"BH ST A a3 q) fawH # Fad sler gl T
qiGd erd &31, PO Figd 3% IRt &t arer srg 4l A
HFIZ H TGP TodHlo Hebfded BT 1A axar g1 A farstt
HFIS H TEhY MBI Telld &/ fadier 11.02.2021 &l FRT GeAl
PIACT G F Bl @b AT fab A HIF FOUIT Bl Glerd
38T o TR &1 AR YOS W 39 T b Ui geremr dr
gferd 38 # wdgesite 35T fAg T wHe3flosfte dr EH I3
Ov & 307 a7 o T §1 3H I fb R rces 3HD!
gollp & =7 47| Gferddiel &g I8 o fob qodis #Nd B3
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g9 3R gF eor AT g = e A g F BT axa
gaAraT fob glerEarel &8 GX 3777 U7 3R ER T EIHAA T
o T &, ad gH ge’T T4 3R I G & aiadid fear
WG 3 &l GRT Pl FaAlside Sarg Jat faar =) Id
12.30 & &g T Ul GRT G: Pl e Ad g Iarar arar
for gleraarct 7391 &l oY 3 41 Por  10-12 HF FEAT H
o P aal dgr gt II3HA arar fb Glerdard SIGIAR
e & f3ad ag o7 a8t ur ET & H3ar A @ & far S o
dar & d7 A ST Far & F@ A I T F3 AT H AR
g7l wHo3ite 3T &g & &t -s7) amferar & 3R et fab
39 o el gl a gag a) & @ ool Akt Ig &
Y gl GRT HFh BT ¥ gardt a2t At gaE 06.00 gt
Pl 12 ARG B A TAT BT BiT =T o gleraare & oo
Jigd dl AR 3Tl & AR de¥ 3EUAred H SISH] gl T3 &/
gH &I 376 3@ ST g &1 fe H, A farsh, ;R a3 grar
BT oI5 fAalg Jiga Belige GRT SHAYY 3 SAYE HeX
YA HIFPTl 06.30 - 07.00 3 & &g # ugel e
N ;R Q@ gRAR & H13 & T P a@T AT/ FHH FAX W T
G, A1k T FA d T HT G 1| o) gH @ pl
3rEqdrer 8 ger faar an”

TIefl 3Tgo3ecfe 5 3o HAN PHAR HERelA! HoUzoHTo
GAIAIS (GRCHIEH Bell) & &1 fobar & fab-

" HET RAfbcafaprRl, SITgY & G & JFAR A
SZCT fadies 12.02.2021 @I GRCHCH EI5H, FIAYYT AT
TGt ft1 A Jerrar A UAeT H 370 lfeg HEAR, HioUodHTo
HABIG a STUeiT FAR, HioUdgodHle gl Ta HIAEFE
TG PAN, Gl dd U Alqe A faaiw
12.02.2021 @ TodloUdo & 3MQRIFHR T 09.10 Hlowayo
O¥ PO g 3% GART BT A faeee YF fbar a7l o
fa=dq & pratargl @ faaiardr ysF Alar grRT #r T
AT P Pro IRfAeg PAR T Plo AANT PANR ATAT TeFIT GRT
UNCHIEH EI5H &Il T1T o7 GNeHEH RUlé v &Y der
gRT fAF7 @ grft af-

(1) Contusion of size 30 x 20 cm &ldl fAdFal o
Sifeb &eT 3RT 9T ford gv )
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(2) Contusion of size 15 x 08 c¢cm &JIHIT 3T Fid o7
Gidl B B & G S oTel IRT I ferd §T ATl

(3) Contusion of size 10 x O8 cm oTITHIT &I Holl X
qeX TP AT Giifeh el 397 fow gw 27/

3% dldl Giel & erar g i3 ST gie agr A Fis
gs8r ot gt el ot fardt URGR Ef3IR &r off i3 Tlc a8
ofty

FFHTT &1

ST o @7 fadeeq fbar T ar gUAT: SIA Gield o Tg
qrar JgT [ glAl $wsl H G IRT g3 A1 GHell H PIg
fepa agr ot arg Feft grET=T M TET H FIS foFpa Tgt
M ggF & gr dFeRl H G T AT gGF & gifead dFex
Ventricle' @I fO&ell faarR O¥ 2 x 1 cm &7 % Usar A7/ i
5 Rffed axar & 5 3% gsar mi ( fer @7 gT) ‘gZggrend’
gia & aste & TFHIET &1

10.  As per story developed by the police, the deceased was
brought to the police station at about 01:30 A.M. on 12.02.2021 after
his arrest at about 10:25 PM. on 11.02.2021 and he was sent to CHC
Naupedwa, Jaunpur, at about 02:00 AM on 12.02.2021 for first aid,
where Doctor referred him for District Hospital and when the
deceased was brought to District Hospital by ambulance he was
found dead.

11. Learned A.G.A. has produced before us case diary to impress
that as per an alleged slip issued by the Doctor on emergency duty in
Amar Sahid Uma Nath Singh District Hospital Jaunpur dated
12.2.2021, the deceased Krishna Yadav was brought dead at the
Hospital at about 03:35 A.M. by the Constable Manish Kumar and
Constable Samir Kumar, PS. Baksa.

12. A supplementary affidavit dated 09.08.2021 has been filed by
the petitioner annexing therewith three photographs of the dead body
of the deceased Krishna Yadav. Averments in this regard have been
made by the petitioner in paragraph 3 of the supplementary affidavit
dated 09.08.2021 which have not been denied or disputed by the
respondent No.2 and the respondent No.3 in separate counter
affidavits filed by them. The counter affidavit has been filed on behalf
of respondent no.2 by Chaub Singh, Circle Olfficer Badlapur, District
- Jaunpur who replied the contents of paragraphs 2 and 3 of the
aforesaid supplementary affidavit, in paragraph 33 of his counter
affidavit as under :
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"That the contents of paragraph nos. 2 & 3 of the
supplementary affidavit refer to post mortem report dated 12.02.2021
and colour photographs of the deceased Krishna Yadav @ Pujari and
as per the post mortem report there were three injuries on the person
of the deceased and as per opinion of the doctor the said injuries are
not sufficient for death and the cause of death of deceased is Shock &
Syncope as a result of ante-mortem myocardial infraction and the
viscera was preserved for any intoxication. As per the viscera report
dated 01.07.2021 issued by the Forensic Science Laboratory, Ram
Nagar , Varanasi no Chemical poison was found in viscera."”

13.  In his counter affidavit dated 06.09.2021, Sri Ajay Kumar
Sahani, Superintendent of Police, Jaunpur, has replied paragraph 3
of the aforesaid supplementary affidavit, as under :

"That in reply to the contents of paragraph no.3 of the
supplementary affidavit, it is submitted that the post-mortem report
shows that there were 3 injuries on the person of deceased and as per
the penal of doctors these injuries were not sufficient for death. The
cause of death was due to shock and syncope as a result of ante-
mortem myocardial infarction."

14. On 03.09.2021 this writ petition was heard at length and a
detailed order dated 03.09.2021 was passed, observing as under :-

Despite all these facts well on record and for the reasons best
known to the respondents, they have not taken any action against the
accuseds pursuant to the impugned FIR but as a matter of eye wash
transfer or suspension or attachment order of accuseds were passed.
The custodial death of deceased is undisputed. Serious allegations
supported by the inquiry witnesses are well on record and and yet for
the reasons best known to the respondents, no action has been taken
against the accused, instead, it prima facie appears that effort is
being made to linger the investigation and carry it in a direction so
the accused policemen may escape.

15. When this matter was heard on 06.09.2021 in presence of the
Superintendent of Police Jaunpur, this court noted in the order the
admission and submissions made by the State-respondents, as under :

"Heard Sri Sarvesh Chaubey, learned counsel for the
petitioner, Sri S.K. Pal, learned Government Advocate assisted by Sri
Roopak Chaubey, learned AGA for the State-respondents.

On oral request, learned counsel for the petitioner is permitted to
implead Central Bureau of Investigation through its Director as
respondent no. 5 in the array of parties. He undertakes to serve a
copy of the writ petition along with supplementary affidavit and a
copy of this order upon the counsel appearing on behalf of C.B.L,
during course of the day.
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Counter affidavit on behalf of respondent no. 3 dated 6.9.2021 has
been filed today, which is taken on record. Sri Ajay Kumar Sahni,
Superintendent of Police, Jaunpur is present in the Court in
compliance of the order dated 3.9.2021.

Learned Government Advocate admits that the photographs of the
deceased filed along with the supplementary affidavit dated 9.8.2021
is undisputed. The contents of paragraph no. 3 of the supplementary
affidavit dated 9.8.2021 regarding the aforesaid photographs, have
neither been disputed nor denied by the respondent no. 3 in
paragraph no. 43 of the counter affidavit dated 6.9.2021. He states
that accused police men are absconding and efforts are being made
for their arrest. He submits that the present Superintendent of Police
namely Sri Ajay Kumar Sahni has taken the charge on 17.6.2021 and
thus he was not the Superintendent of Police at the time of
registration of first information report no. 0038 of 2021 dated
12.2.2021 under Section 302, 394, 452, 504 IPC in which the SOG
team Jaunpur, S.O. Baksa, Ajay Kumar Singh and S.O. Hamrah,
Thana Baksa Jaunpur were the accused. He states that one Sri
Rajkaran Naiyar was the then Superintendent of Police, Jaunpur:
Learned counsel for the petitioner prays for and is granted a day's
time to file rejoinder affidavit.

Put up as fresh on 8.9.2021 at 10:00 A.M. for further hearing before
this Bench."

16. The facts as briefly noted above prima facie reveal that the
deceased was lifted by the S.H.O. Police Station Baksa and other
policemen on 11.02.2021 and, thereafter he remained in the custody.
The story of accident of the deceased in the afternoon of 11.02.2021
is a story prima facie developed by the police so as to give a different
colour for the death of the deceased. As per own case of the police
and G.D. entry, the deceased was arrested at about 10:25 A.M. on
11.02.2021 but he was brought to the police station at about 01:30
AM. on 12.02.2021 and no treatment was required. Surprisingly,
telephone calls were made to Sub-inspector Sunil Kumar Tiwari,
Constable Manish Kumar and Constable Sameer Kumar between
01:30 AM. to 01:45 A.M. requiring them to come to the police
station to carry the deceased for first aid/ treatment. As per statement
given by these three police personnel before the C.J.M., Jaunpur, they
took the deceased at about 02:00 A.M. on 12.02.2021 to bring him to
C.H.C. Naupedwa, Jaunpur.

17.  As per police story, the aforesaid S.I. Sunil Kumar Tiwari,
Constables Manish Kumar and Sameer Kumar also brought the
deceased to District Hospital, Jaunpur. But perusal of their statement
before the C.J.M. reveals that they had neither carried nor brought
the deceased to the District Hospital rather they returned from
C.H.C. Nawpedwa. As per photo-stat copy of the entry in the register
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at C.H.C. Nawpedwa, Jaunpur at serial No.E-3092, Krishna Yadav,
when brought to the C.H.C., Naupedwa, Jaunpur, was unconscious
and his B.P. and P.P. were not found and after thorough examination,
the doctor referred him to District Hospital, Jaunpur at 01:55 A.M.
The aforesaid photo stat copy of the register of C.H.C. Naupedwa,
Jaunpur, has been produced before us by the learned A.G.A. stating it
to be part of the case diary. Thus, when as per own case of the
respondents, they took the deceased Krishna Yadav at about 02.00
AM. on 12.02.2021 from the police station Baksa, then how it is
possible that the doctor after thorough examination, has referred the
deceased for District Hospital at 01:55 A.M. That apart, the doctor
at the C.H.C. has found the deceased in an unconscious condition
and his B.P. and P.P. were not found whereas the G.D. entry shows
that the deceased was merely making some complain of pain in
stomach. Surprisingly, the aforesaid three policemen who brought
Krishna Yadav to C.H.C. Naupedwa, have stated that they have not
seen any scratch or injury on the body of Krishna Yadav who has
also not told about injuries and who told the doctor about pain in
stomach, WHEREAS as per entries made by the doctor in the register
at the C.H.C. Naupedwa, the Krishna Yadav was unconscious and his
B.P. and P.P. were not found. Thus, the police story and G.D. entries
are prima facie false and a criminal act to divert investigation in a
wrong direction by manipulating evidences so as to defeat the rule of
law and fair investigation. The respondents have set up a case that
the deceased was carried by the aforesaid Sub Inspector Sunil Kumar
Tiwari, Constable Manish Kumar and Constable Sameer Kumar from
the police station to C.H.C. Naupedwa, Jaunpur and thereafter from
the C.H.C., Naupedwa to the District Hospital Jaunpur, but these
three persons have stated in their statement before the C.J.M.,
Jaunpur that they carried the deceased only upto C.H.C. Naupedwa
Jaunpur and thereafter, they came back. Thus, the story developed by
the respondents that the deceased was brought to District Hospital,
Jaunpur by the aforesaid Sub Inspector and Constable, is itself not
supported by their statements.

18. It is admitted case of the respondents that the deceased had
received various injuries, which is reflected from the G.D. Entry No.
05. The statement made by the mother and brother of the deceased
before the C.J.M., Jaunpur regarding brutal beating by the police
and consequent injuries to the deceased, prima facie corroborates
with the photographs of the deceased and a little reference in the
G.D. entry No. 5. Surprisingly, the post mortem report does not
contain the injuries present on vital part of the body of the deceased
which can be easily seen in the undisputed photographs filed
alongwith the supplementary affidavit. Thus, prima facie, post
mortem report also appears to be manipulated or procured under
undue influence.
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19.  In paragraph 6 of the writ petition the petitioner has stated
that the incident of lifting the deceased by the Police on 11.02.2021
was informed to the Superintendent of Police Jaunpur over telephone
(mobile phone) and by sending messages but no action was taken.
Copy of call details and messages have been filed as Annexure No.3
which have not been disputed by the Respondent Nos. 2 & 3 both in
their counter affidavits. In paragraph 5 of the writ petition the
petitioner has stated about some independent eye witnesses and some
family members who submitted their notarized statement before the
District Magistrate and the Superintendent of Police, Jaunpur.
Copies of statements of Ajay, Kanshraj, Chandrabhan and Saraswati
Devi have been filed collectively as Annexure No.2. But in their
counter affidavits the respondent Nos. 2 and 3 vaguely denied it
without denying the fact of statements and its contents. From the
records of the writ petition and the report of the C.J.M., Jaunpur
dated 25.6.2021 it appears that the deceased was preparing for
election of Village Panchayat and he was threatened by the SHO
Baksha.

20. The statements given by witness and filed alongwith the writ
petition as referred in paras above, are reproduced below :-

Statement of Ajay Kumar Yadav
dar &,
farT  [SenrfOerl, glerd  srefeies  Slagy
fawa:- Fo 3o Ho- 38,2021 IHeddld URT-30, 394, 504

350 o Hto AIAT-GeFN, [SelT-5TAYT # 161 Cr.p.C & &A1
& GF=E H-

ECTHATAT [AASIAT 35T G TRt 37 do 30 gy o
Hlo- TBIASAGR, UTAT-GF, [FAT-TNAGT g&T e &:-

gwr-1 # dger® A AT § b H Wb AIH T ud T Hel
fRardt § aar & J1H & qfeqdd T dls HeT fd A At
# et &1

gor-2 # GEeIh G AT § [ FehaHAT 3WIh H aigt gl

gwr-3 H ggers gud axar § 6 g 3% gaRt gF
fAeIepeIRT 30 o 24 ¥ &o - TBHAGG, UTAT-SeF,
[SCIT-SIAYY #RT BleT #1321/

gwr-4 3 Ggel® FAIT BT § fab INT Sler H13 puur 3%
IRl & 3 FAUq YT & et ot ard A g gepaAT




18

FEr AT PO Tep HUT-FTT SFAGR GRIGT FASHT ATl JR g
g g & feld dIRT Y 8T ATl

gwr-5 # Fgolth FAI Rl § fab faeies 11.02.2021 B AT
FNT 3 gt faaT dr &1 # T 3T BleT M3 PO IR A AT
Jegagd Jlgd ER UV d8aY Fiddid ax & I fb FAlex
Trsiever & GRS ureeh Y7 [Gdeg Gree &re Hlo-fAgIgR, A1m
A3 &I, fAT-ANAYE PO & &X X I 4T HS0T &
e P NS GT eIl FFAT S.0 HAT PAR &g gorr @ &1 a«
FCUT TR Ui Sl AT ISldhel GT 43 38d Gry Tell
ey

gor-6 H ggers FAA dxar § fb H yeg g W AT

Tegaaed & G 3% fO-e A7 U5 G ggar a aRd &
FAleY FTSThel o ST RIS Flqd Pl Gehld & TTHAT AT
I3 Q¥ Np a1/ gl Gget & @S S.0 Il T PAR [AF
g PO Ylerd aiel dgl & PO pl STeRedr U st #

ST ol Sl ool #H T gegage o Gleld arell & gor &4l
o off & & a po gl arel diet #r g7 & S.0.6 H &
qodis & felU of ST T& & AN ot glerd arel @ st &
TTY-TTY 3T HleX Grsfeber & TIIT]

gwI-7 3 gl FUIT BRAT § fob o bl Glerdw arel @l o
S AT 3T T HIRTST Jied T F JIT Jliq a el -FaTel
& JHIH T & 2@/

GBI-8 # TgeT® FAA AT § fb PO Fige Pl ATAT FeFIT
gfeld o St & &iq 3 a degage Figd Mt YT gerem ard H
g I AT Tegaee & a@r # H3 HOUT Bl GlorE arel

AFIHT H geg fbd & aRT 13 I I8T U1 H T TgegagT A
PO F Al T GIME fbar & gleld alel #zh @ =egaged
Pl TMA-TFAT 3 §T A1 & I 3

gwr-9 3 agerth A IRl § fb U1 H Glerd arelt gRT AR
TS PO Pl Sliep3T H deg PR W 3 a4 gh o/ fp
H 4T3 Pl glerd aret [t Boff ZepaH H alelieT a7 G911

gwr-10 3 gger® ahIT @l § fab 3ua sI¢ 43 U Bl
Bl FepaH H HHEI g UIoT &7 & [T AT gferd sreharen
FIAGE & Hlo- Ho- 9454400280 W 3HUA HlGIZel o -
9984669989 H Gl X Wid FITHIT 535 o AH facdid
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11.02.2021 @I Bl fbar T4T Fel SIaid  [Held 3 AT
gferd 3refigier SIAYY & HIGI3el GICHIAT T U g & ar
H YIAT JFAT FTRGEAT 38T o A & qrad Hdar M fapar
o1/ fSaer R &R ara &)

gwr-11 H gger a4 vl g fab Raia 11.02.2021 & AT
I3 8 g5t # 3517 Fgaq T IR GAT FAldr, A AT TREIAT
g, et [f3Er, TEAR HIE gAlG FGd IR H dsaw
Fiadid w3 g & FN AR I 13 Udly Jga dHr g
FIFAT Figd HI TEIT GIF gl FF Tolg & dg T & 3ea]
a3 M gH HI GRARS PHOUI el Glerd alel faar aotg &
FII dpY 1T SH v H Fiadia &7 g &1 THT YT g
S.0 35T PAR fHg d 10-12 gforag arel o aal # g &a
gal # A & G 3| 3R Rl - RN oAl @ o9 A T
GRaR & god @Y b a7 9E T & &l gferd areh & aarar
fob GFenT 13 vo Ui H &l

gwr-12 3 qgel FAA XAl § fb A T URaR arelt @&
feRIeT e ¥ gegep fa@iepy U a1 faar] 3R aXarsl dice
&It ey A BIC HE AT Iga Hr AT HIAT Tigd
IRTeT IR exaralr JN-5IR & dieet $I goig & gearan @iei/
dr 3Hel HET-378T M6l 8 §U GTY UhsaN €T 4 §U ER
d &rex fAebrer fadr] eX H e el bl dlell dlSehy JeFd)
A @ 60 gAR G S Ha 3ua AT Falw FGT gF
SITell Fled # @ St FRT T G¥ AT g3l & felw ferar ori

gwr-13 # ggeth I Rl § [ ER @& 3eay I&@r g3l
GrAT-ter b far 3R eepId §U g el -s7Er el G §v
gl fab 3R A & gooll- ool @RI Al GH Hdep! AR
3R PO Bl ST H AR 891 Sl HHI EX G T3l 3Ure)
fSreepT FFR-UP 62/BF3621 3 33T & T/

gwl-14 H Ggel® FIA @Al § fb 11/12.02.2021 P A
SIHIT 12.30 &1 dgl Gleld aret St I3 8 &t 3 & agr
gferd arel 3} 973 PN Jied Pl Efled §U ER G A ar
N oS Bl & @ST e gl °r eT A7/ Y Ul ARUE W
30 Bep fad| INT HT3 FAR-IIN & BNIE @7 AT H-AT 3 &ar
&l 38d &dig glerdg alel 3 H13 T el Uehseh] aRUs &
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SHIA W geer [341) 3R gierd aret siet &let Ter=l &3 &l
e 37 TgP el BIga)

gwr-15 H ggolth a1 PRl § b A g GRAR & god I
b gread A &3 3 FIT TEAS Hr § S 3T 39 37T AR &
3R g IR &9 @l FE AT @ &1 Al S.0 oI PAR
e & ameft ad gv e fan gu e A ar gFenT ot TE
greT @dat| 3R T A3 dt gFeR g b BIsI IR AT
el gt a gFeR s br S o W geAr a7 Gal H g
T QT GRAR Gferd aret & FAS g1 5P U a9 fop
aeT A TS @t BI5 &) ST e -aE @t ad gv AR
TS Pl TgHIEd gU o Tel |

gwr-18 H agers auId axar § fb Fs pargd gag
12.02.2021 @ 8 o AT Tell fab &Y H1F P HTT FAN
e @ S.0.G 8197 @ Gleld alel GRT g1 &% &l 1t

gor-19 3 ggeih FAA XAT § fb 3 AT W
TFTTEPRT HexX & Jgl a1ar &l ARl dex & Ui u¥ BieT
PY Gl [HaT GaT ¥ & G] H3h HGX Gl SAgY o
I el G A HT3 T AT G3T AT/

gwr-20 # gEcrh I FRAT § [ Glerw areh A 418 T
GREHICH aTa T AT STelld T gard a1 &9t Ha aar fv
Ugel N HIZ I &A1 BT HBGHAT Yfeld alell G Gof fabar
S A GRCHIEH g Rl AT ST

ger-21 3 dgeh FAA Gl § fib 3 "eaAr dhr g
HEIHAT 30 To FIPHR Pl .G.R.S & HTEIH FAT HAAIEDR
AT & Shere & ATEIH & AT fQFT T 39 GRIR arert
! T faar]

gwr-22 # dgers A aNAT § [ e gl A PO
TFHIed SqfBIT GRT Teded Ted ITUdrel H [HIr arar wrbr
gare & &l F H13 & 5l & 1A HHGHT S Goi g3l

gwr-23 H gger® qaA Bl § fob 3 HT PAR fHE
YIATETET FeRIT g S.0.G S & Yferd arelt & AR & gferd
FECST H INT HIZ A TT TUT ST FeledT TAT AT 18 &
3U AT HbGHT fol@epy gear fav forar Gidt gferd gRT hr
T @ &l
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gor-24 # FEels FAA @RI § fb 3 aid AT 161 Hio
3Re dto Hlo P JIH HlAd §T FFUT fadaen @ QT
Gt bl FUT B

i AT S 8 IR & b 3 GIIT geTHr B AT
161 Hro3Rotlto Hlo & 1T & FG H Gof et P FUT F/

Statements of Kanashraj Yadav
HHALT,
AT FATfABRY, Glferd Hefard STy

fawe:- Jo 310 Ho- 38,2021 JH=ddld URT-302, 394,
504, 452 |.P.C UAT-geFel, [Slemr-FlAge H 161 Cr.P.C &
g & HFI= H-

EABATAT [AFSANAT BRI Figd 3o do 40 d§ YT Fol=eiR
qiGe TH- ADIASTGR, ATAT-TFT, [SFeAT-FNAYGT g&a Slel &:-

gwr-1 # Fger® qhIT AT § fib Wb AH G T FArl
fAardr § AN geprd A 5 WX Flgd Seqr, PO SR @
a7 G &l

gwr-2 # ggelth FAIA @XT § b T geplel Sellgrdie s U
&1 faeies 11.02.2021 HHI SHT 3 a5 e IR g &
HAA S.0 TeRIT 7T AR A T Hle 10-12 Gferqw aret &b
ST & @S & FH HNH UISH , PN Jigqg 3% YR gF
fAerepart FleY arsfoer & &} gferd arel & Urg 31T 3R
N & 31T Tigd, FT &FT HE T gegagd Jigd HT 3T
e e

gor-3 3 qgerd A GXAT § b T Jgd Gletw arelt &
HCUT &l & ST pT HRUT g7 & Gferd arel alet &l S.0.6 &
g qoars & v of o I8 &1 A FHS 8 S.0 Tl 5T
PAR Mg T S.0.6 &F & Yforg arell gRT FOUT Jiga 3%
GoIRt &l gepgay o ]

gwr-4 # ggel® I @l § fb 12.02.2021 @ AT &
3aree Ul Tell b ool Jige @l glerd aecsl # AT gl
It & ST HEX HETAIT H Gal &/

gwr-5 H Fgor® a1 BT § fob PO & Al gerd arer
& AR & AT Flet & BRT g5 &
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gPI-6 H TEer® FUIT XA § [b geAbAHT H A FeT A
T g GE & T PIE I o & T BurRf =ft, $4w AN 7gg
Gagl

Statements of Chandrabadan Yadav
dar &,
AT [FATAPRY, el efard STy

fawg:- o 3o Ho-38,/2021 3H=ddld €RI-302, 394, 504,
452,1.P.C ATAT-FFT, [Se-SAAYe #H 161 Cr.P.C & FIH &
HFIE -

ETBATHT fAFASANAT Fegeged G FIRIA G 3H Jo 25 ay
HTo FHlo-ThAIGIAIYR, ATAT-TFT, [SFelT-GAYY g&aT ol &:-

gwr-1 # dgel® A Al § fb H 3Wih A1H T ud & Hel
fAardt § aur A A T Afeqdd P Bls Hed Al A At
H T8 &l

gor-2 # dgelt FII @XT § fab HOUIT Frgd 3% GoART IRT
A @1 $13 a1/

gwr-3 H agers G BRAT § b puUl 3% Gkt A AT T
BleT #1357 STAUq & [odt ot a1 A I HepgHAT g AT
PO Uep HIET HIGT SR oIl eisepT 4T 3N ar Jen ug
& forw dIRT Y TET a1l

gwr-4 # qger qa1 AT § fob foeies 11,2,2021 @ GHI
2 g5 & 3T & G 3 ' G AT fadAlp 11/2/2021 Pl
HAT T 3 g5 Alexarsiber & @R wse T fadeg
qrses dre Hlo- HIGIGY AlAT o3l JI5IR [STelr Silege gpoor
& B G 31 TUT PO H e S G Toll AT THo 3lo
3T PAN [8E Foil & § POUT GNH GIdeh fab qigep U <ot
T/

gwI-5 3 dgerh g4I Xl g fob A a 3o, AReT ured &
fe R SRS Frea fab gepred & @iAA A U5 T 1= ar
A agr aRsT & Flexdrslher & Sy BRI Fige & Geble
& HIAA HA U3 U p 3I1 al agr ugel & @3 vHo 3o
gFAT 3T AN 8 g P glerdg arel & HOUT P GeRaled
3UAr TE HAPY ST &I H g g 7 gfer arer & gor 7Y
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ST ST ¥ & dl P Glerd arel alel fb g7 vlo 3ilo Sffo &
& qodrs & v of 5T @ & GNeT Gise H lerd arel fap
It &b HIY HIY U AleIHS bl & 1T/

ghr-6 H dgelth FII @Rl § fab poom @l glelw aret @l o
STIa FHI 7T T HIRTST Jigd g FH JAT T T 37T TITeT
& JHH & & a@r]

gor-7 # Ggelth I WA § fb PCUN Figd Bl AIAT JFAT
gield of Gl & aig # a et o g g = H g 3o
& 3@r HouIr @ gerg arel cliepdd H g fd o peom I
Ter ar H g 3org & oo & el BT gIrE AT dr gfed
arel AT G gT A1 & HaT fa )

gor-8 # ST FFIA BT § [ glold arell GRT & AT &
1S PCUT Figd P SAPHT H deq PN G HF fawra g
T fob U b gfer arel bt BiS FepaH H deld v
gar/

gwr-9 # ggerth FIA IRl § fab PN Bl Wit FepaH A
BEl T T IEW & fov A AT e A AlFea gfew
3reflefen Sllge & Hlo Ho- 9454400280 U 3Uel Aol o
9984669989 & &I IR WIF ITHIT 5.35 ol HH fodid
11/2,2021 @l Bid fbIr Tar Ggt Sarg T Ao o3 AAT
giera 37efieres SileTqe & Flo dIgHT X 30+ 475 & R A1AT
JFAT STERGEl 38T of i & arad HFer & fbar ar fSaer
Reprs 3rer7 & areg &1

gwr-10 # Sl §91 @Rl § fab gag adr =@el glerd aret
THo 3o FRAT Hoid PHAR g T THo 3ito Sffe IT H Hool
F B I T H GHP 60 FAN AT g HICIHT3Iber o
o o 62 &fo THo 3621 33T of T HAT Xt WX URAR
areil @l s7El T AT AT fadi

gwr-11 3 Geclh 31 Rl § fb gag hdled el Tell fob
P Jgq [ gferd gRT AR M & aoig & 3494 g
g ar=fty

gwr-12 # ggel 91 ARl § fab &a # gexw Slage gemr
dl o Jigq fb @rer FA g7 g3t off 37d RN U¥ ARS
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fOea for aotg @ 717N Tic & @rel AarT & st A 30
Ferser & R Rers frar st 3 arg &)

gwr-13 # SgolP G Rl § b PO Fred b Feg glerd
aret & AR faea # I TFR At & BROT A & R
f& gt ar=ft 2t/

gwr-14 H qgerth qI @XaT § [ gferd arel 3ae @l e
& folT PO Jigea GT 3T HBGHT ofal &Y HIHe fob forar
aidt & T8 &

gor-15 3 Seeih a1 PRl § [ 3h aid T 161 Hie 3Re
dto o @7 I HlAd §U FFIf-ed fAd=rs # QT Pt
for ar Gyl

3cT: HIAIT St & R § b 3t G geTHr Bl IRT
161 o 3o Gro Hlo & JIqIT & &7 H gof et [ Fur
Gyl

Statements of Saraswati Devi
Har #,
AT [STATABRY, Glerd 37efiaTer Flage
fawa:- Jo 3o Ho-38,2021 Heddld URT-302, 394, 504,

452, 1.P.C UTAT-FRIT, [ACM-SAAYT H 161 Cr.P.C & A &
HFE H-

EAPAIAT fAASTIAT EIEA adl Tl [AepeR’t 38 do 55
gy dro Hlo-ThIHSIGN, ATAT-TeFT, [FAH-SNAYL §ET Sl &:-

gwr-1 # gl G Al § fb H Wb AH T ud @ Hel
Rafaer § aoar A AIH T dfeqad @1 Bl T Afgoll I
s # agr &

gor-2 H ager® qII XA § fab PO Jgq 3% G INT
RECRI]

gwr-3 3 agger A Al g fab Raid - 11.02.2021 Pl
JHI TITHIT 3.00 ot Pt GNYF GIded ATH BT AP
FlewHTSfbel H Y ER GT 34T PO Fgd  He gell JFe
THo 3ilo GeFolT FeFT AT PAR [Ag goil @ &1 HA U5 W
T3 & ST T FASHT FOUT HRH Ui a1 U d3HT el
IRIT AT FNT G3T A3H HTT T degaad H Foom & fes-dier
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I3 G¥ 7197 AT S7gl 8 Gleld arel 3R ofseh PO &l Hotd T
TegaGe & HIHA TSl H SSTBT oy Tl T |

gor-4 3 TEeIh G Gl § AN cI5d PO Pl o S @b
giq faier 11.02.2021 I3 8.00 &5t H d T GRAR 3MER
H oY aid AT A @ ¥ gART BIT g BIAT AGT P
TETT RIT gt FF aotg T &R & Heax &g At fdar aorg
PO B gl arel F9 S e S R @ e B aw
© I TH Ui vHo o Hod PAR fAg a 10-12 Glerdg
arel g5 adf # Fo TG At A R R G I FR - g
et 3 &It A T A GRAR & B W H AT deT e &
dr giere arel & el & §T dlell GFERT oI5l Ut #H &1

Gor-5 # TEerh G XA § b A g gRar arer & faRer
PN GV Jegep @@y JueT faar 3R gearar AN - N &
fea &t 3feex R SIET ag PIAT AR-Tol N G IR-
SN & tied $F aoig & eaisr @ler ar 38ehl dET -HET amedt
ad U g1y pseh ehl 4 gV ER & STeX [AdIel fodl 'R
A gaPY TR BT ATl JISPY T F IGT g3 60 IR
&GT fAPTer ford 3R 8¢ & a7 IGT g3 @Il W theh
faar 3R 4FHBId gu o sEl- Sl AeAl dd §U &l @l IR
A T gl ool FRIE a gH F P H AR IR GFER
&5 PHl AT F AN 39 FAd IHIT TR U¥ G T
Alevarsfaber Fo o 62 o THo 3621 33T o T/

gwr-6 # Fger AT axddr § fab g 11/12.02.2021 I3
12.30 &t #Y &} W gel gield aiel &t I3 8.00 §sf 3 o
Tel gferd alel RT &5 PUUT Figd P THled §T B WX
o ar A s Sl & @7 el gh ar Ier U1/ &l gfer art
geps §U I/ &Y U TRUIS GV 3¢ $ep [QAT IRT ST
SIN-GIN & @Tg 6T 41 A, #A H3t &ar ol ferd arel st
aET AR & IR A g A 39 6 A A e e &
378 @ g IR I ST = Gl 3 qig Gfetd arel AR
&3% T qleT Gps P TRUIS & STHIT U8 geh fadr)

gwr-7 H agerts a4 vl g fob gferd arel & gt dea AR
&8 I FIT Tl § F 31T 380 3dT AR § IR 87 TRT
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Y o5 bl THled gu op} Tel 4] IR glerd aret & aler
o @3 TH qFER @ @ SIS dg dl FT d AR G911

gPI-8 3 TEelh FAT BXcAl § fb Glold alel THo 3ilo &eFoIT
g THo 3o Sfte E1H & &lall GRT Y dS I T &g I ART
ther aar & ST FRT deT AX 1T dl 3Dl &1 HG IETATl
H & ST TG H9T T T TId faais 12.02.2021 &
oI T H Ihargd Ul Tell d T §3T 5Pl HTg Hio
3ite Hex @& gl 14T ggl H DRI §3 fab poom P I
HeY 3EUATT H &1 &H &lI9T HGY ATl T T &8¢ I HeT
RN F=RT o gsT U1/

gwr-9 3 Fgerh G FRA § fb A IS FOUT 3% YA Bl
g gferd aleil & gRT AR led & g3/ 37 glord arell
GRT X dS & 3UX 3T HBGHT &b HeANGed Dheled! Jel o
& gferd arell gRT offar-uldt & & el &/

GHI-10 H TeeT® GUIT AT § [b ABATHT IR AT 1A H
g T ggh § T H3 TIT 7o & 7 Burh 72, $AR N Fge
i/

21. Call details filed alongwith the writ petition prima faice

showing the complaint made by the petitioner to the Superintendent
of Police, Janupur on 11.02.2021, as referred in paragraph 19 of this
order, is reproduced below .-

"Messages and calls are end-to-end encrypted. No one outside of this
chat, not even WhatsApp can read or listen to them. Tap to learn
more

Sir mai Ajay Yadav pakadi chak mirjapur se mera chota bhai chunav
ki taiyari kar raha hai prachar prasar kar raha tha chetra me baksha
thana utha ke le gai hai muje asanka hai kahi farji mukada na laga
de sir hamari madad kare praadam sir

5:39 PM
Krishna Yadav putra Tilakdhari Yadav

5:39 PM
Call History S
094544 00280
Mobile, 5:55 PM Sp Junpur

(S. P Jaunpur)
+ Add tag
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094544 00280

Mobile, Yesterday 5:34 PM CALL MESSAGE BLOCK
In your contacts

094544 00280

Mobile, Yesterday 5:32 PM (35s) 094544 00280

Mobile — BSNL
View call history
policejunpur(@gmail.com
Uttar Pradesh East, India
Message +91 94544 00280"

22.  As per the alleged Hospital slip being part of the case diary
produced today in court by the learned Government Advocate in
presence of the respondent No.3, the deceased was brought dead by
the Police at District Hospital Jaunpur at about 3:35 A.M. On
12.02.2021, whereas, the Superintendent of Police Jaunpur and the
District Magistrate Jaunpur have stated in their letters all dated
12.02.2021 sent to the National Human Rights Commission New
Delhi and the District Judge Jaunpur that KRISHNA Yadav had died
during treatment at 03:35 PM. at District Hospital, Jaunpur. These
facts have been mentioned by us only as instances.

23.  Sri Gyan Prakash, learned counsel for the respondent No.5
submits that if this court directs then investigation shall be carried by
the respondent No. 5.

24.  Perusal of the counter affidavit and copy of the case diary as
produced before us by the learned G.A. Prima facie shows that entire
effort of the police is to some how give clean chit to the accuseds and
for this purpose important evidences are being left and some
evidences are being created and manipulated. But presently we do
not want to comment any more since fair investigation is yet to be
carried by an independent and impartial Agency.

25. The facts mentioned above have been noted by us and brief
discussion has been made by us only for the purposes to see as to
whether investigation by the police has been carried honestly, fairly,
diligently or attempt is being made to shield guilty police
officers/policemen and to manufacture/create false evidences.
Ultimately, whether the accused policemen have committed offence of
murder and other offences and whether the then Superintendent of
Police, Jaunpur and Circle Officer, Jaunpur were influencing the
investigation and are creating false evidences, are matters of
investigation. There are sufficient material on record which prima
facie reveal commission of offence by the accuseds and involvement
of higher officers in consiperacy, destroying evidences and creating
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false evidences to protect the accuseds. Fair investigation is the
foundation for a fair trial. In the present set of facts fair investigation
by State Police appears to be not possible in view of all the brief facts
and circumstances noted above.

26. This court in writ jurisdiction does not intend to enter into
these areas, but with the sole purpose as to whether fair investigation
is being done or not, the facts in brief have been noted by us.
Therefore, the investigation by any agency in a fair manner, shall not
be influenced by any of the observations made by us.

27. Today, learned Government Advocate has stated before us
that from the last three days, efforts are being made for arrest of the
accused, but they are absconding and therefore, N.B.Ws. have been
obtained for their arrest, but they could not be arrested so far.

28. The facts as briefly noted above would further prima facie
reveal that officers of the I.P.S. rank also have some involvement in
the murder/death of the deceased Krishna Yadav, who died in police
custody, allegedly due to brutal beating by the accused policemen.

29.  Post mortem report as well as alleged slip dated 12.02.2021
issued by the District Hospital also prima facie appears to have been
managed/fabricated. Serious allegations have been made against the
police personnel, which cannot be said to be completely without
evidence.

30.  In the case of K.V. Rajendran vs. Superintendent of Police vs.
CBCID, South Zone, Chennai and others (2013) 12 SCC 480 (Paras-
13, 14 and 17), Hon'ble Supreme Court observed that investigation
can be transferred from the State Investigating Agency to any other
independent agency like CBI and the power of transferring such
investigation should be exercised in rare and exceptional cases where
the court finds it necessary in order to do justice between the parties
and to instil confidence in the public mind or where investigation by
the State Police lacks credibility and it is necessary for having "a
fair, honest and complete investigation" and particularly when it is
imperative to retain public confidence in the impartial work of the
State Agencies. In the aforesaid case, Hon'ble Supreme Court
referred to its decision in Rubabbuddin Sheikh v. State of Gujarat &
Ors (2010) 2 SCC 200 and observed that in order to do justice and
instil confidence in the minds of the victims as well of the public, the
State Police Authorities could not be allowed to continue with the
investigation when allegations and offences were mostly against top
officials. It was further observed that where high officials of State
authorities are involved, or the accusation itself is against the top
officials of the investigating agency thereby allowing them to
influence the investigation, and further that it is so necessary to do
justice and to instil confidence in the investigation or where the
investigation is prima facie found to be tainted/biased, the court
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could exercise its Constitutional powers for transferring an
investigation from the State investigating agency to any other
independent investigating agency like CBI only in rare and
exceptional cases.

31.  In Mithilesh Kumar Singh vs. State of Rajasthan and others
(2015) 9 SCC 795 (Para-15), Hon'ble Supreme Court while
emphasizing the need of fair, proper and impartial investigation,
considered the transfer of investigation to CBI and held as under:

"15. Suffice it to say that transfers have been ordered in
varied situations but while doing so the test applied by the Court has
always been whether a direction for transfer, was keeping in view the
nature of allegations, necessary with a view to making the process of
discovery of truth credible. What is important is that this Court has
rarely, if ever, viewed at the threshold the prayer for transfer of
investigation to CBI with suspicion. There is no reluctance on the
part of the Court to grant relief to the victims or their families in
cases, where intervention is called for, nor is it necessary for the
petitioner seeking a transfer to make out a cast-iron case of abuse or
neglect on the part of the State Police, before ordering a transfer.
Transfer can be ordered once the Court is satisfied on the available
material that such a course will promote the cause of justice, in a
given case."

32. The criminal justice system mandates that any investigation
into the crime should be fair, in accordance with law and should not
be tainted. It is equally important that interested or influential
persons are not able to misdirect or hijack the investigation, so as to
throttle a fair investigation resulting in the offenders escaping
punitive course of law. These are important facets of the rule of law.
Breach of rule of law amounts to negation of equality under Article
14 of the Constitution of India. Article 21 of the Constitution of India
makes it clear that the procedure in criminal trials must be right, just
and fair and not arbitrary, fanciful or oppressive, vide Menka Gandhi
vs. Union of India AIR 1978 SC 597 (para-7) and Vinubhai Haribhai
Malviya and others vs. State of Gujrat and another AIR 2019 SC
5233 (paras-16 and 17) and Subramanian Swamy vs. C.B.1. (2014) 8
SCC 682 (para-86). Article 21 enshrines and guarantees the precious
right of life and personal liberty to a person which can only be
deprived on following the procedure established by law in a fair trial
which assures the safety of the accused. The assurance of a fair trial
is the first imperative of the dispensation of justice, vide
Commissioner of Police, Delhi vs. Registrar, Delhi High Court, New
Delhi AIR 1997 SC 95 (para-16). The ultimate aim of all
investigation and inquiry whether by the police or by the Magistrate
is to ensure that those who have actually committed a crime, are
correctly booked and those who have not, are not arraigned to stand
trial. This is the minimal and fundamental requirement of Article 21
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of the Constitution of India. Interpretation of provisions of Cr.P.C.
needs to be made so as to ensure that Article 21 is followed both in
letter and in sprit. "A speedy trial" is the essence of companion in
concept in "fair trial". Both being inalienable jurisprudentially, the
guarantee under Article 21 of the Constitution of India embraces
both life and liberty of the accused as well as interest of the victim,
his near and dear ones as well as of the community at large and,
therefore, cannot be alienated from each other. A fair trial includes
fair investigation as reflected from Articles 20 and 21 of the
Constitution of India. If the investigation is neither effective nor
purposeful nor objective nor fair, the courts may if considered
necessary, may order fair investigation, further investigation or
reinvestigation as the case may be to discover the truth so as to
prevent miscarriage of justice. However, no hard and fast rules as
such can be prescribed by way of uniform and universal invocation
and decision shall depend upon facts and circumstances of each case.

33.  Fair and proper investigation is the primary duty of the
investigating officer. In every civilized society, the police force is
invested with powers of investigation of a crime to secure punishment
for the criminal and it is in the interest of the society that the
investigating agency must act honestly and fairly and not resort to
fabricating false evidence or creating false clues only with a view to
secure conviction because such acts shake the confidence of the
common man not only in the investigating agency but in the ultimate
analysis in the system of dispensation of criminal justice. Proper
result must be obtained by recourse to proper means, otherwise it
would be an invitation to anarchy, vide Rampal Pithwa Rahidas vs.
State of Maharastra 1994 Suppl, (2) SCC 73 (para-37). Investigation
must be fair and effective and must proceed in the right direction in
consonance with the ingredients of the offence and not in a
haphazard manner moreso in serious case. Proper and fair
investigation on the part of the investigating officer is the backbone
of rule of law vide Sasi Thomas vs. State (2006) 12 SCC 421 (para-
15 and 18).

34. Therefore, considering the fact and circumstances of the case
in its entirety and applying the principles of law aforenoted, we direct
the respondent no.5 to investigate forthwith in FIR No. 0038/2021,
dated 12.02.2021 under Sections 302, 394, 452 & 504 ILPC. PS. -
Baksa, District - Jaunpur, and accordingly investigation is
transferred/entrusted forthwith to the respondent No.5. The
respondent nos. 1, 2, 3 & 4 shall ensure that the entire evidences and
papers relating to the aforesaid case crime/FIR are transferred to
Investigating Olfficer of the respondent No.5 for investigation. An
affidavit of compliance shall be filed on behalf of the respondent no.5
and also by the State-respondents on or before the next date fixed.
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35.  Putup as a fresh case on 20.09.2021 at 02:00 PM. before this
bench for further hearing.”

8. The CBI then took up the case and lodged a First Information Report
on 17.09.2021 at 06:15 pm as RC0532021S0010, under Sections 302, 394,
452, 504 IPC, P.S. S.C.B. Lucknow, District Lucknow against S.O.G.
Team, Ajai Kumar Singh S.O. Baksa along with police personnels of

Police Station Baksa, District Jaunpur.

9. The CBI completed the investigation and has submitted a charge
sheet under Section 34 read with Sections 302, 330, 331, 218 read with
Section 120-B IPC on 22.02.2022 in the court of Special Judicial
Magistrate, CBI Lucknow against 19 police officials including the
applicant. The pleading regarding the same has been given in para 8 of the

counter affidavit filed by the CBI.

10. Learned counsel for the applicant argued that the applicant has been
falsely implicated in the present case. It is argued that the applicant is a
police personnels and since 2015 he is serving at Surveillance Cell,
Jaunpur and has been awarded with various commendation certificates for
his distinguished services. Para 19 has been placed before the Court to

buttress the same.

11. It is argued that the applicant joined his services in the Police
Department in the year 1998 and was actively involved in the encounter of
famous Kallu Najju Gang in Shahjahanpur in which he received a bullet
injury in his left eye and lost his vision in November, 2002. He was
admitted for treatment from 09.11.2000 to 02.12.2000 in K.G.M.U.,
Lucknow. Para 18 and annexure 6 of the affidavit being some newspapers
cutting have been placed before the Court to buttress the said arguments. It
is argued while placing para 23 of the affidavit that the applicant has been
made an accused in the present case by the CBI intentionally as he was

interrogated on 26.11.2021 before his arrest and was offered to become an
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“approver” in the case which was declined by him after which he has been

falsely implicated in the present case.

12. It is next argued while placing para 16 and 17 of the affidavit that
the involvement of the applicant in the present case has been shown on the
basis of GD No. 005 dated 12.02.2021 allegedly transcribed at 01:30 hrs at
Police Station Baksa, District Jaunpur pertaining to the arrest of the
deceased in which the name of the applicant finds place and he is shown to
be a signatory of the arrest and recovery memo of the deceased. The copy
of the said GD has been placed before the Court which is annexure S.A.2
to the supplementary affidavit dated 28.05.2022. While placing para 17 of
the affidavit in support of the bail application, it is argued that the
signature of the applicant in the said recovery memo is a forged signature
and the applicant has also given his sample to the CBI for forensic analysis
which if done would clear the doubts. It is further argued while placing
para 24 of the affidavit that the applicant has no previous criminal history
and is not previous convict in any case. The applicant is in jail since

27.11.2021.

13.  Per contra, learned counsel for the CBI has vehemently opposed the
prayer for bail. It is argued that the present case is a case of custodial
death. There are eye witness account of the police taking away the
deceased from his house and committing robbery. It is further argued that
looking to the seriousness and the gravity of the offence, a Division Bench
of this Court vide order dated 08.09.2021 transferred the investigation to
the CBI from the local police by a detailed order after having being fully

satisfied that the present case is a case of custodial death.

14. It is argued that the deceased was brutally beaten by police
personnels while being in police custody. An opinion was taken from the
department of Forensic Medicine AIIMS, New Delhi which was given vide
letter dated 10.01.2022 of its Professor and Head of the Department in

which the Board opined as follows:
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“The body of the deceased had multiple blunt force injuries as
described above (Image 1-3). In such type of injuries,
capillaries and other blood vessels get ruptured leading to
internal bleeding in the underlying muscular layers and tissues
causing excessive and fatal internal blood loss from the
circulatory system, which then leads to circulatory collapse and
shock.

The Medical Board is of the opinion that the cause of the death
is ‘Shock due to cumulative effects of multiple blunt force
injuries sustained to the body. All injuries are antemortem in
nature and fresh in duration. These injuries are only
collectively sufficient to cause death in the ordinary course of
nature.”

15. It is further argued that the opinion of the Forensic Department of
AIIMS is specific to the fact that the injuries received by the deceased,
were collectively sufficient to cause his death in the ordinary course of
nature. It is argued that the applicant was one of the police personnels who
had brought the deceased from his house as is evident from the arrest and
recovery memo and the GD entry of the concerned Police Station. He is

one of the signatories of the said memo.

16. It is argued that the Medical Board of AIIMS has opined that the
nature of injuries as received were caused by cylindrical objects like a rod,
baton or lathi which are the common articles of assault by the police. It is
argued that as such the present bail application of the applicant thus

deserves to be rejected.

17. Custodial violence, custodial torture and custodial deaths have
always been a concern for civilized society. Times and again the judicial
verdicts of the Apex Court and other Courts have shown their concern and

anguish in such matters.

18. In the celebrated case of D.K. Basu Vs. State of West Bengal :
(1997) 1 SCC 416 the Apex Court while expressing its anguish in cases of

custodial deaths has observed as follows:-

"22. Custodial death is perhaps one of the worst crimes in
a civilised society governed by the rule of law. The rights
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inherent in Articles 21 and 22(1) of the Constitution require
to be jealously and scrupulously protected. We cannot wish
away the problem. Any form of torture or cruel, inhuman or
degrading treatment would fall within the inhibition of Article
21 of the Constitution, whether it occurs during investigation,
interrogation or otherwise. If the functionaries of the
Government become law breakers, it is bound to breed
contempt for law and would encourage lawlessness and
every man would have the tendency to become law unto
himself thereby leading to anarchanism. No civilised nation
can permit that to happen. Does a citizen shed off his
fundamental right to life, the moment a policeman arrests
him? Can the right to life of a citizen be put in abeyance on
his arrest? These questions touch the spinal cord of human
rights jurisprudence. The answer, indeed, has to be an
emphatic "No". The precious right guaranteed by Article 21
of the Constitution of India cannot be denied to convicts,
undertrials, detenues and other prisoners in custody, except
according to the procedure established by law by placing
such reasonable restrictions as are permitted by law.

23. In Neelabati Bahera v. State of Orissa, (1993) 2 SCC
746 (to which Anand, J. was a party) this Court pointed out
that prisoners and detenues are not denuded of their
fundamental rights under Article 21 and it is only such
restrictions as are permitted by law, which can be imposed
on the enjoyment of the fundamental rights of the arrestees
and detenues. It was observed: (SCC p. 767, para 31)

"It is axiomatic that convicts, prisoners or undertrials
are not denuded of their fundamental rights under Article 21
and it is only such restrictions, as are permitted by law,
which can be imposed on the enjoyment of the fundamental
right by such persons. It is an obligation of the State to
ensure that there is no infringement of the indefeasible
rights of a citizen to life, except in accordance with law, while
the citizen is in its custody. The precious right guaranteed by
Article 21 of the Constitution of India cannot be denied to
convicts, undertrials or other prisoners in custody, except
according to procedure established by law. There is a great
responsibility on the police or prison authorities to ensure
that the citizen in its custody is not deprived of his right to
life. His liberty is in the very nature of things circumscribed
by the very fact of his confinement and therefore his interest
in the limited liberty left to him is rather precious. The duty of
care on the part of the State is strict and admits of no
exceptions. The wrongdoer is accountable and the State is
responsible if the person in custody of the police is deprived
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of his life except according to the procedure established by
law."

24. Instances have come to our notice where the police
has arrested a person without warrant in connection with the
investigation of an offence, without recording the arrest, and
the arrested person has been subjected to torture to extract
information from him for the purpose of further investigation
or for recovery of case property or for extracting confession
etc. The torture and injury caused on the body of the
arrestee has sometimes resulted into his death. Death in
custody is not generally shown in the records of the lock-up
and every effort is made by the police to dispose of the body
or to make out a case that the arrested person died after he
was released from custody. Any complaint against such
torture or death is generally not given any attention by the
police officers because of ties of brotherhood. No first
information report at the instance of the victim or his kith and
kin is generally entertained and even the higher police
officers turn a blind eye to such complaints. Even where a
formal prosecution is launched by the victim or his kith and
kin, no direct evidence is available to substantiate the
charge of torture or causing hurt resulting into death, as the
police lock-up where generally torture or injury is caused is
away from the public gaze and the witnesses are either
police men or co-prisoners who are highly reluctant to
appear as prosecution witnesses due to fear of retaliation by
the superior officers of the police. It is often seen that when
a complaint is made against torture, death or injury, in police
custody, it is difficult to secure evidence against the
policemen responsible for resorting to third degree methods
since they are in charge of police station records which they
do not find difficult to manipulate. Consequently, prosecution
against the delinquent officers generally results in acquittal.
State of Madhya Pradesh v. Shyamsunder Trivedi & Ors.,
(1995) 4 SCC 262 is an apt case Illustrative of the
observations made by us above. ......... "

Further in the case of Shakila Abdul Gafar Khan Vs. Vasant
Raghunath Dhoble and another: (2003) 7 SCC 749 the Apex
Court has again shown its anguish in the matters of custodial

violence, torture and abuse of police powers. It has been observed as

follows:-

"If you once forfeit the confidence of our fellow citizens you
can never regain their respect and esteem. It is true that you
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can fool all the people some of the time, and some of the
people all the time, but you cannot fool all the people all the
time", said Abraham Lincoln. This Court in Raghbir Singh v.
State of Haryana (1980 (3) SCC 70), took note of these
immortal observations (SCC p. 72, para 4) while deprecating
custodial torture by the police.

2. Custodial violence, torture and abuse of police power
are not peculiar to this country, but it is widespread. It has
been the concern of international community because the
problem is universal and the challenge is almost global. The
Universal Declaration of Human Rights in 1948 which marked
the emergence of a worldwide trend of protection and
guarantee of certain basic human rights stipulates in Article 5
that "no one shall be subjected to torture or to cruel, inhuman
or degrading treatment of punishment". Despite this pious
declaration, the crime continues unabated, though every
civilized nation shows its concern and makes efforts for its
eradication.

3. If it is assuming alarming proportions, now a days, all
around it is merely on account of the devilish devices adopted
by those at the helm of affairs who proclaim from roof tops to
be the defenders of democracy and protectors of people's
rights and yet do not hesitate to condescend behind the
screen to let loose their men in uniform to settle personal
scores, feigning ignorance of what happens and pretending to
be peace loving puritans and saviours of citizens' rights.

4. Article 21 which is one of the luminary provisions in the
Constitution of India, 1950 (in short "the Constitution") and is a
part of the scheme for fundamental rights occupies a place of
pride in the Constitution. The article mandates that no person
shall be deprived of his life and personal liberty except
according to the procedure established by law. This sacred
and cherished right i.e. personal liberty has an important role
to play in the life of every citizen. Life or personal liberty
includes a right to live with human dignity. There is an inbuilt
guarantee against torture or assault by the State or its
functionaries. Chapter V of the Code of Criminal Procedure,
1973 (for short "the Code") deals with the powers of arrest of
persons and the safeguards required to be followed by the
police to protect the interest of the arrested person. Articles 20
(83) and 22 of the Constitution further manifest the
constitutional protection extended to every citizen and the
guarantees held out for making life meaningful and not a mere
animal existence. It is therefore difficult to comprehend how
torture and custodial violence can be permitted to defy the
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rights flowing from the Constitution. The dehumanizing torture,
assault and death in custody which have assumed alarming
proportions raise serious questions about the credibility of rule
of law and administration of criminal justice system. The
community rightly gets disturbed. The cry for justice becomes
louder and warrants immediate remedial measures. This
Court has in a large number of cases expressed concern at
the atrocities perpetuated by the protectors of law. Justice
Brandies' observation which have become classic are in
following immortal words:

Government as the omnipotent and omnipresent
teacher teaches the whole people by its example, if the
Government becomes a lawbreaker, it breeds contempt for
law, it invites every man to become a law into himself. (In
Olmstead v. United States, 277 US 438, US at p. 485, quoted
in Mapp v. Ohio, 367 US 643, US at p. 659)

5. The diabolic recurrence of police torture resulting in a
terrible scare in the minds of common citizens that their lives
and liberty are under a new and unwarranted peril because
guardians of law destroy the human rights by custodial
violence and torture and invariably resulting in death. The
vulnerability of human rights assumes a traumatic torture
when functionaries of the State whose paramount duty is to
protect the citizens and not to commit gruesome offences
against them, in reality perpetrate them. The concern which
was shown in Raghubir Singh case (1980 (3) SCC 70) more
than two decades back seems to have fallen to leaf ears and
the situation does not seem to be showing any noticeable
change. The anguish expressed in Gauri Shanker Sharma v.
State of U. P. (AIR 1990 SC 709), Bhagwan Singh and Anr. v.
State of Punjab (1992 (3) SCC 249), Smt. Nilabati Behera @
Lalita Behera v. State of Orissa and Ors. (AIR 1993 SC 1960),
Pratul Kumar Sinha v. State of Bihar and Anr. (1994 Supp. (3)
SCC 100), Kewal Pati (Smt.) v. State of U. P. and Ors. (1995
(3) SCC 600), Inder Singh v. State of Punjab and Ors. (1995
(3) SCC 702), State of M. P. v. Shyamsunder Trivedi and Ors.
(1995 (4) SCC 262) and by now celebrated decision in D. K.
Basu v. State of West Bengal (1997 (1) SCC 416) seems to
have caused not even any softening attitude to the inhuman
approach in dealing with persons in custody.

6. Rarely, in cases of police torture or custodial death,
direct ocular evidence of the complicity of the police personnel
alone who can only explain the circumstances in which a
person in their custody had died. Bound as they are by the
ties of brotherhood, it is not unknown that the police personnel
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prefer to remain silent and more often than not even pervert
the truth to save their colleagues - and the present case is an
apt illustration - as to how one after the other police witnesses
feigned ignorance about the whole matter.

7. The exaggerated adherence to and insistence upon the
establishment of proof beyond every reasonable doubt by the
prosecution, at times even when the prosecuting agencies are
themselves fixed in the dock, ignoring the ground realities, the
fact-situation and the peculiar circumstances of a given case,
as in the present case, often results in miscarriage of justice
and makes the justice delivery system suspect and
vulnerable. In the ultimate analysis the society suffers and a
criminal gets encouraged. Tortures in police custody, which of
late are on the increase, receive encouragement by this type
of an unrealistic approach at times of the courts as well
because it reinforces the belief in the mind of the police that
no harm would come to them if one prisoner dies in the lockup
because there would hardly be any evidence available to the
prosecution to directly implicate them with the torture. The
courts must not lose sight of the fact that death in police
custody is perhaps one of the worst kind of crimes in a
civilized society, governed by the rule of law and poses a
serious threat to an orderly civilized society. Torture in custody
flouts the basic rights of the citizens recognized by the Indian
Constitution and is an affront to human dignity. Police
excesses and the maltreatment of detainees/under - trial
prisoners or suspects tarnishes the image of any civilised
nation and encourages the men in "khaki" to consider
themselves to be above the law and sometimes even to
become law unto themselves. Unless stern measures are
taken to check the malady of the very fence eating the crops,
the foundations of the criminal justice delivery system would
be shaken and the civilization itself would risk the
consequence of heading, towards total decay resulting in
anarchy and authoritarianism reminiscent of barbarism. The
courts must, therefore, deal with such cases in a realistic
manner and with the sensitivity which they deserve, otherwise
the common man may tend to gradually lose faith in the
efficacy of the system of judiciary itself, which if it happen will
be a sad day, for anyone to reckon with."

20. After having heard learned counsels for the parties and perusing the
records and as per the judgments of the Apex Court as referred to above, it
is evident that the present case is a case of custodial death. The case of the

prosecution is of the deceased being taken away from his house to Police
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Station Baksa, District Jaunpur which is not in dispute. An arrest memo
was prepared regarding his arrest by the officials of the police after which
a GD was also drawn regarding the same. In the arrest memo, the applicant
is one of the persons arresting him and is also a signatory to it. His name as
such finds place in the corresponding GD No. 005 dated 12.02.2021. The
injuries as received by the deceased cover basically the entire back side of
his body. The opinion of the Board of AIIMS, New Delhi is specific to the
fact that he died due to collective effect of the injuries received by him.
The same would go to show that the death was not natural. The present
case is a case of custodial torture and death with robbery in a well planned
conspiracy. The applicant is in the police force which is considered to be
disciplined force and enshrined with the pious duty of maintaining law and
order and protecting the citizens. The present case is not a case of police
excess but a clear cut case of abuse of police powers and police high

handedness. I do not find it a fit case for bail.

21. Considering the totality of the case in particular, nature of evidence
available on record, the order of the Division Bench of this Court and the

dictum of the Apex Court, I am not inclined to release the applicant on

bail.
22.  The bail application is, accordingly, rejected.

Order Date :- 17.8.2022
M. ARIF (Samit Gopal, J.)

Location: High Court of Judicature at

Allahabad



