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Writ Petition No0.14215/2020
(Mohammad Yunus Vs. State of M. P. and Another)

Writ Petition No.14216/2020
(Mohammad Rais Vs. State of M. P. and Another)

Writ Petition N0.14218/2020
(Mohammad Rafiq Vs. State of M. P. and Another)

Writ Petition No0.14256/2020
(Azad Shah Vs. State of M. P. and Another)

Indore, dated 06/10/2020

Shri Manish Vijayvargiya, learned counsel for the petitioner(s).

Shri Vivek Dalal, learned Additional Advocate General for the
respondent / State.

Regard being had to the similitude in the controversy involved in
the present cases, the writ petitions were analogously heard and by a
common order, they are being disposed of by this Court. Facts of Writ
Petition No0.14215/2020 are narrated hereunder.
02- The petitioner before this Court has filed present petition as a
Habeas Corpus writ petition being aggrieved by order dated 04/09/2020
by which his brother Hakim aged about 19 years has been detained
under the National Security Act, 1980.
03- The petitioner's contention is that the petitioner's brother, who is
only 19 years of age, was detained by the police on 23-24/08/2020
(midnight) and a case was registered against him for an offence under
Section 25 of the Arms Act. He has also been granted bail on 11/09/2020
in the aforesaid matter.

04- The petitioner has further stated that his further while his brother
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was in jail in respect of offence under Section 25 of the Arms Act, was
informed on 04/09/2020 that District Magistrate in exercise of powers
conferred under Section 3 of National Security Act, 1980 has passed an
order of detention on 04/09/2020. The contention of the learned counsel
for the petitioner is that the order of detention has been passed in a
vindictive manner. The brother of the petitioner is not a hardcore criminal.
By registering only one case under Section 25 of the Arms Act that too
when he was in jail, the order of detention has been passed.

05- Learned counsel for the petitioner has also argued before this
Court that the order of detention was required to be approved within
twelve days and the same has not been done. It has been stated that
only because he has participated in the possession of Muharram, the
impugned order has been passed.

06- A detailed reply has been filed on behalf of the State Government
and the State Government in reply has stated that the petitioner's brother
was arrested for an offence under Section 25 of the Arms Act on
intervening night of 23-24/08/2020 and a First Information Report was
registered at Crime No0.0420/2020. The solitary case referred against the
brother of the petitioner as case number N0.0420/2020 under Section 25
of the Arms Act.

07- The reply further reveals that an entry was made in the
Rojnamcha, while brother of the petitioner was in jail on 30/08/2020, that

brother of the petitioner and other co-accused persons on the eve of
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Muharram last year have taken out a procession carrying swords and
therefore, to maintain public order in the city and from preventing the
brother of the petitioner in acting any manner prejudicial to the security of
the State, the Superintendent of Police has submitted a report on
03/09/2020 to the District Magistrate and the District Magistrate has
passed an order on 04/09/2020 detaining the brother of the petitioner
under the National Security Act, 1980.

08- It has been stated that the grounds of detention was served to the
petitioner's brother along with supported documents on 05/09/2020 when
he was in jail and the State Government has accorded approval to the
detention order on 14/09/2020. The approval granted by the State
Government was served to the petitioner's brother through letter dated
17/09/2020 and the matter is still pending before the Advisory Board.

09- This Court has carefully gone through the writ petition as well as
reply filed by the respondents. Section 3 of the National Security Act,
1980 reads as under:-

“3. Power to make orders detaining certain persons.— (1)
The Central Government or the State Government may, —

(a) if satisfied with respect to any person that with a view to
preventing him from acting in any manner prejudicial to the defence of
India, the relations of India with foreign powers, or the security of India,
or

(b) if satisfied with respect to any foreigner that with a view to
regulating his continued presence in India or with a view to making
arrangements for his expulsion from India, it is necessary so to do,
make an order directing that such person be detained.

(2) The Central Government or the State Government may, if
satisfied with respect to any person that with a view to preventing him
from acting in any manner prejudicial to the security of the State or
from acting in any manner prejudicial to the maintenance of Public
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order or from acting in any manner prejudicial to the maintenance of
supplies and services essential to the community it is necessary so to
do, make an order directing that such person be detained.

Explanation.— For the purposes of this sub-section, "acting in
any manner prejudicial to the maintenance of supplies and services
essential to the community" does not include "acting in any manner
prejudicial to the maintenance of supplies of commodities essential to
the community" as defined in the Explanation to sub-section (1) of
section 3 of the Prevention of Black-marketing and Maintenance of
Supplies of Essential Commodities Act, 1980 (7 of 1980), and
accordingly, no order of detention shall be made under this Act on any
ground on which an order of detention may be made under that Act.

(3) If, having regard to the circumstances prevailing or likely to
prevail in any area within the local limits of the jurisdiction of a District
Magistrate or a Commissioner of Police, the State Government is
satisfied that it is necessary so to do, it may, by order in writing, direct,
that during such period as may be specified in the order, such District
Magistrate or Commissioner of Police may also, if satisfied as provided
in sub-section (2), exercise the powers conferred by the said sub-
section:

Provided that the period specified in an order made by the State
Government under this sub-section shall not, in the first instance,
exceed three months, but the State Government may, if satisfied as
aforesaid that it is necessary so to do, amend such order to extend
such period from time to time by any period not exceeding three
months at any one time.

(4) When any order is made under this section by an officer
mentioned in sub-section (3), he shall forthwith report the fact to the
State Government to which he is subordinate together with the grounds
on which the order has been made and such other particulars as, in his
opinion, have a bearing on the matter, and no such order shall remain
in force for more than twelve days after the making thereof unless, in
the meantime, it has been approved by the State Government:

Provided that where under section 8 the grounds of detention
are communicated by the officer making the order after five days but
not later than ten days from the date of detention, this sub-section shall
apply subject to the modification that, for the words "twelve days", the
words "fifteen days" shall be substituted.

(5) When any order is made or approved by the State
Government under this section, the State Government shall, within
seven days, report the fact to the Central Government together with the
grounds on which the order has been made and such other particulars
as, in the opinion of the State Government, have a bearing on the
necessity for the order.”

10- This Court really fails to understand that based upon a Rojnamcha

Entry dated 30/08/2020 in which it was stated by the police that the
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brother of the petitioner has participated in the Muharram procession last
year carrying swords, how he can be a threat to law and order problem.
Participation in Muharram last year, even if it is presumed to be correct,
has got no relevance with the procession which was to take place this
year. There is no entry in the last year Rojnamcha also to that effect.

11- Not only this, at the time the order of detention was passed, the
brother of the petitioner was in jail on account of a case under Section 25
of the the Arms Act. The report of Superintendent of Police dated
03/09/2020 reads as under:-

— : “Prtay gferd srfiere fore T (9meR) 1. W, : : —
% /Y31 /051 /X / TATAY / 04 / 20 f&d® 03 /09 /2020
gfd,

fSTelT uSTaR
ISGIRUSHERGRS

fawg.—ardesd gah| fUdT sfegal Wifele S 19 Al M. aoiR gaH
HIgeell A ARIAYR AT ISHTE DI IS GRS
1980 @1 GRT 3(2) & faviad PR # foy M =g dfade |

A8Ied,

Fdee &R o 2 b Sl IRAYR B Faell &I ge |
I FdgTeld Bl & I8l BICI BIE] HeARI Bl AIGIRID
WHY o Bl Ughcd I8T D JHG H AT & $H BRU By AR
AWYEIR® S gJ 2| I8 IR ARG S 8 &l U6 UHE BRI
379y EORIR @1 TRIE 981 g e[ 8 j87 | Wl "eAn vl &
3 WS & AN B GTfHd AT Bl ed DAl © | AAdGD
gHM U1 el WIfele ¥ 19 A M. guiR gAT Algeall o1
ARITR A Y TAdRI Pl WNIG BR g FABR o] &, foras iR
AN giHE Igd W S qeaRi B UG IR @ O HdT
ARTYR BT ifT AT WRE B © 9 &I 84 DI FATGAT & 3 |

39 b T TR Bl favga &7 =R &
3400 420 /20 HRT 25 IR T

fa=ip 24:08:20 BT F@IER FEAT W I B Al GRT IR
gHM T 3fegel Wifelq 9 19 Wil M. IoiR gAT HAIgeall Bl IHD
ARl ARY e fUdr AL Iwie 9 20 A [ g9k g4
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HIgeell DI 3dY 04 TIIR g TAdR g9 @ 70 TAIR & I3 O
PR ARIMUIT BT AR, HR M ARIAYR H 3AUB.420 /20 TR 25 AR
Ude BT HIIH B fadar | forar |

APhd ASI0EEI0 32 /02 /09 /2020

ol Gl g9 Ay FRIee BT g AR 9 © fa
DYl AR I Al F1 G § JA WA oer ©
I8l BICT BICI ORI $I ARG W[HU o & Ugicd I8l &
A # AT ® 9 m|<0|ﬁwwﬁ$ﬁ§ﬁ%\*lww
RS S BN Bl Uh UYE HRU Ay BR-IR wWRel fd@! g
YUY B V8T © | ! g Bl & I §HR § ARl Bl el
HIGT BT 3TEd Bl © | fATdad b fUdl Agel Tifels IH 19
Al 7. aoiR g89 Aigedl oM WRIYR HET ARAYR H - 37y
TAIRI Bl WG B g FOBR dOdl 5, (oG MR AT aififep
JgF # S IR BT Y& B 2 RTd dear IRAYgR &1 i
AR WIS BN § 9 S B B FAGT B © | D DI
RIS GReAT S TH & S Ufaaferd o= affay maeasds &1 T
g If eFaed B I [gRe RfH @ siafa uftdfd @
foar T a1 & H IrEfa BARET| I e d b fdhg I
JReAT SMAFRIH 1980 @I GRT 3(2) & avid R H ol S &
3T Briare! fhar ST guie: gidd gad gd Slifecd gol 8 4
IFIEd & favg TATHT $.02 /20 IR fHIT ST maf¥rd fod
S Bq 7ol queTifieRT #eiqd & U fbar Sir € | Ruid areq
R IR T UATHY @ 02,/20 3FEED DM UG 3fegel
Giferq 99 19 A1l (. I9IR g4 Algeel & [dog

3FED gD Ul gl Wifels SH 19 AT . aoiR g
AIgeell AT ARTYR Gl ARYR H 3dY TAdRI DI WRIG B d
AR JFar B, R iR dART a1fife g9 W S dedRl 6l
TR B & T HAT ARIAYR Dl LAY Fawer ©R19 B8Rl &
G BM B FIET IEdl B | BT ARAYR UG IMHUTH b A A
SIS SFTET, Ud 911G &1 AlRlel, 991 &1 & | SHGT WA ¥ Wa
e "1aa 2 | RNTEd @ GRTR 31 dld e R Aua uWE
U$ V&l & | SH® 31 3MMdd & fdh AT 69 9 & BRI oA
H RUIC &1 g T <9 T o1 AT UKl 2 | Tar8 DI AT a1 S0
odl € fb d g9 UHbRUl H A1 ol TAEl A8 o O & T SX B
IR 39 fdog TaEl T8l °d £ Sdq Al B q@d 8y
IFIdEd Pl AL GRe AAFRH & favia ufadd &= el
LD Bl AT & IfQ AATdGDh Bl TSI GRefl JfRaH & feiia
gfcefed 81 fhar Tar o &3 ¥ I BARR | 37T 3D b
faeg T [Rem AR 1980 N GRT 3(2) B Sl PR #
forl ST 2 ufddes |rex Ui 2 |

Holid —



Sparsh
Typewritten Text
WWW.LIVELAW.IN


WWW.LIVELAW.IN

Writ Petition No.14215/2020, 14216/2020
14218/2020 and 14256/2020

HIGH COURT OF MADHYA PRADESH, BENCH AT INDORE

Lk
5. Al MRS Rbrs — 01 fdem
6. @I IMMURTMED TEITST — 01 foar
7. URIIET H SeelRad &1 T URdE / Adhd
OIRIIH Dl bl — 01 fobar
8. Al T8 — 01 fobar
gferss afefleten

The aforesaid report contains the entire material on the basis of
which National Security Act, 1980 has been slapped upon the brother of
the petitioner.

12- The undisputed facts also reveal that the order detaining the
brother of the petitioner under the National Security Act, 1980 was passed
on 04/09/2020 and the order dated 04/09/2020 reads as under:-

“raTed_ ot afoRge, e orTe («@reRn) 4. w0

BB 109 / JaTad / 2020 o, fadid 04 RITRR 2020

It

dfh 1T, ARSI AR R [elr dAfge, RTar qorTe («meR)
Y. BT IE GAME B T 2 fF gHH far srge w@ifers SH 19
gy, FEriT ok gAT Aigedll ARIYR AT ARITR, dedlel ARIYR
fSTT ST DI Al FaRAT & ARAV & Ufdqpal Tl o A H
BRI B AdbT b IR IHDI ISR GReT I, 1980
D URT-3 P STIRT (2) & NN g AT SIS 7 |

VG I JABIH BT aRT 3 DI IYART (2) FeafSd &RT
(3) T HYU. WA, Y8 fAMIT (-SHN) & eI FHIG—TH
31—05—1998—al—d—1 YT fadid 01 Joll§, 2020 NI Uacd
Tl &I YA | A gY H, ARGl gAR g, e afoge, e
AONTG (TeRT) ¥, U, Udg gRT 37Mee <l & & g fdar srga
gifela 9 19 9y, MR aoiR g Algedl IRITR AT ARITYR
dediel ARTYR RTaT oiTe @1 Mg fhar SQ dor dwid i,
AT H IGT 1Y |

(RS /AR AT
Rrerm Al e”

The order reflects that a youth of only 19 years of age with one


Sparsh
Typewritten Text
WWW.LIVELAW.IN


WWW.LIVELAW.IN

Writ Petition No.14215/2020, 14216/2020
14218/2020 and 14256/2020

HIGH COURT OF MADHYA PRADESH, BENCH AT INDORE

L olL

criminal case that too under Section 25 of the Arms Act has become a
threat to the society (law and order).
13- The order approving the detention was passed on 17/09/2020 and

the same reads as under:-

“GOVERNMENT OF MADHYA PRADESH
HOME (C-SECTION) DEPARTMENT

ORDER
Bhopal, Dated 17/09/2020

F. NO.31-313/2020/11/C-1 : In exercise of the powers conferred by sub-
section (4) of section 3 of the National Security Act, 1980 ( No. 65 of
1980 ) the State Government has approved the detention order dated
04/09/2020 passed by the District Magistrate, Rajgarh against Hakim
S/o Abdul Khalid R/o Distt. Rajgarh under sub-section (2) of section 3
of the said Act on dated 14/09/2020.

By order and in the name of the
Governor of Madhya Pradesh,
Sd/-

(Shri Das)

Under Secretary to Government of
Madhya Pradesh Home Department

F.NO.31-313/2020/11/C-1 Bhopal, Dated 17/09/2020
Copy forwarded to :-

1- District Magistrate, Rajgarh for information and necessary
action.

2- The Superintendent, Central Jail Indore.

3- Under Secretary to Ministry of Home Affairs, NDCC Il Building
Jai Singh Road, New Delhi

Sd/- 17.09.2020
(Shri Das)
Under Secretary to Government of
Madhya Pradesh Home Department”

The order dated 17/09/2020 reflects that the approval has been
granted on 14/09/2020. In case the approval was granted on 14/09/2020
why the order was not issued on the same day. It appears that the
respondents have antedated the order of approval.

14- This Court while dealing with a similar writ petition i.e. Writ Petition
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No.13234/2020 (Tanveer Patel Vs. State of M. P. and Others) on
15/09/2020 has passed the following order:-

“14- W This Court really fails to understand that if the approval
was granted on 08/09/2020, why the approval order has been brought
to the notice of this Bench after hearing was concluded that too the
order is dated 15/09/2020. Resultantly, as the order is dated
15/09/2020 and the approval was certainly not granted by issuing any
order within “twelve days” as required under under Section 3(4) of the
Act of 1980.

15- Preventive detention means detention of a person without trial.
The order of preventive detention is issued by an executive authority in
its subjective satisfaction. Thus, preventive detention involves a serious
encroachment on the right of personal liberty. The law of preventive
detention is strictly construed, and compliance with procedural
safeguards is insisted upon [Union of India Vs. Paul Manickam
reported in (2003) 8 SCC 342].

16- The Hon'ble Supreme Court of India has gone to point out that
personal liberty is one of the most cherished values of mankind. As the
power of preventive detention encroaches upon personal liberty, it is
the solemn duty of the Courts to ensure that this power is exercised
strictly in accordance with the requirements of the Constitution and the
law, and the concerned person is not deprived of his personal liberty
otherwise than in accordance with law.

17- On account of procedure irregularities by the authorities, the
Hon'ble Supreme Court in the case of lcchu Devi Vs. Union of India
reported in (1980) 4 SCC 531 has set aside the detention under the
COFEPQOSA. In the case of lcchu Devi, there was an undue delay in
supplying to her the copy of document and the material relied upon in
the grounds of detention and there was unreasonableness, delay in
considering the representation to the detenu.

18- In the considered opinion of this Court, keeping in view the fact
that cases of 2005 and 2007 have been taken into account including
the fact that there has been a violation of prohibitory order issued
under Section 144 of the Code of Criminal Procedure, 1973, the action
of the respondent / District Magistrate suffers from vice of non-
application of mind and deserves to be quashed.

19- In the present case, the order of detention has been passed only
because the petitioner has participated in a procession on the eve
Muharram and that itself is certainly not a ground for detaining him by
passing an order under the National Security Act, 1980.

20- The order passed by the District Magistrate refers to news
published in Nai Duniya, Dainik Bhaskar, Peoples Samachar. The
District Magistrate has formed his opinion on the basis of media trial. It
is unfortunate that media trial has become very common these days
and now the adjudicating authorities are delivering their judgments
based upon media trials. Resultantly, there appears to be total non-
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application of mind on the part of the District Magistrate in passing the
impugned order and therefore, the impugned order is here by quashed.
The writ petition is allowed and the respondents are directed to set the
petitioner at liberty forthwith.”

In light of the aforesaid judgment, this Court is of the opinion that
the order of detention has not been confirmed within the statutory period
i.e. within twelve days and therefore, the order of detention is no longer in
force.

15- By taking in to account the sole case in which the petitioner was
already in jail, the order of detention has been passed. The action of the
respondent District Magistrate suffers from vice of non-application of mind
and deserves to be quashed.

16- The another shocking aspect of the case is that a Rojnamcha Entry
of 02/09/2020 has also been made to be the basis for passing the order
of detention under the National Security Act, 1980. The Rojnamcha Entry
reflects that the petitioner's brother is involved in manufacturing swords
and in those circumstances it has become necessary to pass an order of
detention.

17- In reply the respondents in reply to paragraphs 5.2 to 5.5 has

stated as under:-

“In reply to the contents of para 5.2 to 5.5 it is submitted that on
24.08.2020 on receiving a secret information the present petitioner
alongwith other co-accused persons were arrested for the offence
punishable under section 25 of the Arms Act, the prosecution has
seized four swords along with 79 sword handles from the possession of
accused persons and they were arrested for the offences punishable
under Section 25 of the Arms Act. The Superintendent of Police has
submitted report before the Respondent No.2. The aforesaid
documents reflects particularly the Rojnamcha Entry dated 30.08.2020
that the present petitioner and other co-accused persons last year on
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the festival of Moharram a procession was taken out and people who
have participated in the procession were carrying swords in their hands
which caused a law and order situation in the city and caused fear in
the public. Looking towards the quantity recovered from the petitioner
and, therefore, to maintain the public order in the city and from
preventing the petitioner from acting in any manner prejudicial to the
security of the State, the Superintendent of Police submitted its report
dated 03.09.2020 before District Magistrate. Copy of the report of S.P.,,
alongwith documents is annexed herewith as ANNEXURE R/1.”

In the aforesaid paragraph, it has been stated that last year the
brother of the petitioner and other persons during Muharram took out a
procession with swords. In case, if the brother of the petitioner and other
persons took out a procession with swords last year, why the State
Government has not filed the last year's Rojnamcha Entry. It appears that
only in order to detain the petitioner's brother under the National Security
Act, 1980 such an incorrect statement is being made before this Court
and therefore, the petition deserves to be allowed and is accordingly
allowed with a cost of Rs.10,000/-.

18- In other identical cases also, the order of detention has not been
approved within twelve days and similar statement has been made that
the persons detained took out procession last year on Muharram carrying
swords. The other identical petitions are also allowed with a cost of
Rs.10,000/- each.

19- The brother of the petitioner and other persons who have been
detained on account of the order passed under National Security Act,
1980 be released forthwith. The impugned order of detention in the

present case passed under the National Security Act, 1980 and other
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connected matters are set aside with a cost of Rs.10,000/- each.

20- The order under the National Security Act, 1980 has to be passed
based upon cogent material, based upon the cases pending against the
person keeping in mind that he has become a threat to the society as well
as other factors as contained under the National Security Act, 1980.
Passing of an order under the National Security Act, 1980 on singular
case / frivolous grounds are diluting the effect of orders passed under the
National Security Act, 1980. An order can be passed certainly against a
person from preventing him from acting in any manner prejudicial to the
security of state or from acting any manner prejudicial to the maintenance
of public order, etc. and therefore, the exercise of passing an order of
preventing detention in a casual manner frustrates the object of the
National Security Act, 1980 itself. The preventive detention involves the
serious encroachment on the right of personal liberty and therefore, it is
the solemn duty of the Courts to ensure that this power is exercised
strictly in accordance with the requirement of the Constitution and the law
and the concern person is not deprived of his personal liberty otherwise in
accordance with law. With the aforesaid, all the writ petition stand
allowed.

Certified copy as per rules.

(S. C. SHARMA) (SHAILENDRA SHUKLA)
JUDGE JUDGE

Tej

Digitally signed by
Tej Prakash Vyas
Date: 2020.10.07
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