IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 03%° DAY OF SEPTEMBER, 2027 ! R
BEFORE
THE HON'BLE MR. JUSTICE M. MAGAPPASANNA

CRIMINAL PETITIONRK No.2778 OF 2020

BETWEEN:

1. SCANIA COMMERCIAL VEHICLES INDIA PVT. LTD.,
CIN U35999KA2011FTCG56984,
PLOT NO.63, 64-66, 88-57,
NARASAPURA, KIAD3 INDUSTRIAL AREEA,
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REPRESENTELD BY PETR NOVOTNY.
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S/0 IVAN NOVCTNY,
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MANAGING DIRECTCR OF
SCANIA COMMERCIAL VEHICLES
INDIA PVT. LTD.,
PLOT NO.63, 64-66, 88-97,
NARASAPURA, KIADB INDUSTRIAL AREA,
ACHHATANAHALLI, NARASAPURA HOBLI,
KOLAR, KARNATAKA - 563 130.

3. SRIMIVASA RAGHAVAN RAMASWAMY
S/O NARASHIMAN RAMASWAMY,
AGED ABOUT 52 YEARS,
SALES DIRECTOR OF
SCANIA COMMERCIAL VEHICLES INDIA PVT. LTD.
PLOT NO.63, 64-66, 88-97,
NARASAPURA, KIADB INDUSTRIAL AREA,
ACHHATANAHALLI, NARASAPURA,



KOLAR, KARNATAKA - 563 130.

RAFAEL DE SOUSA ALVARENGA

S/0 JOSE HUMBERTO ALVARENGA,

AGED ABOUT 38 YEARS,

SERVICE DIRECTOR OF

SCANIA COMMERCIAL VEHICLES INDIA PVT. LTD.,
PLOT NO.63, 64-66, 88-97,

NARASAPURA, KIADB INDUSTRIAL AREA,
ACHHATANAHALLI, NARASAPURA,

KOLAR, KARNATAKA - 563 130C.

PRATHAP SUBRAMANI

S/0 SUBRAMANI,

AGED ABOUT 37 YEARS

SENIOR MANAGER OF

SCANIA COMMERCIAL VEHICLES INDIA PVT. LTD.
PLOT NC.63, 64-66, 83-97,

NARASAPUFA, KIADB INDUSTRIAL AREA,
ACHHATANAHALLI, NARASAPURA,

KOILAR, KARNATAKA - 563 130.

JAHIR USSAIN M.,

S/0 MCHAMMED ABDUL KADER,

AGED ABCUT 51 YEARS

RETAILL DIRECTOR QF

SCANTIA COMMERCIAL VEHICLES INDIA PVT. LTD.
PLOT NO.63, 64-66, 88-97,

NARASAPURA, KIADB INDUSTRIAL AREA,
ACHHATANAHALLI, NARASAPURA,

KOLAR, KARNATAKA - 563 130.

GIRIJA HARSHA

D/O B.A.S. KOTRESI,

AGED ABOUT 36 YEARS,

DEPUTY SALES MANAGER OF

SCANIA COMMERCIAL VEHICLES INDIA PVT. LTD.,
PLOT NO.63, 64-65, 88-97,

NARASAPURA, KIADB INDUSTRIAL AREA,



ACHHATANAHALLI, NARASAPURA,
KOLAR, KARNATAKA - 563 130.

.. PETITICNERS
(BY SRI C.V.NAGESH, SR.ADVOCATE A/W
SMT.SHWETHA RAVISHANKAR, ADVOCATE)

AND:

1. STATE OF KARNATAKA
THROUGH KALASIPALYA POLICE STATION,
REPRESENTED BY
PUBLIC PROSECUTOR CF STATE,
HIGH COURT BUILDING,
BENGALURU - 560 001.

2. K.T.RAJASHEKAR
PROPRIETOR GF RS TRAVELS,
AGED AEOUT 76 YEARS,
NO.321. TSP ROAD,
KALASILPALYAM,
BENGALURU -~ £606 0062.
... RESPONDENTS

(BY SMT.K.P.YASHCDHA, HCGP FOR R1;
SRi SANDESH 1.CHOUTA, SR.ADVOCATE FOR
SRI ISMAIL M.MUSBA, ADVOCATE FOR R2)

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF
CR.P.C., PRAYING TO QUASH THE FIR IN CR.NO.35/2020
REGISTERED AGAINST THE PETITIONER VIDE FIR DATED
06.04.2620 AT KALASIPALYA P.S., BANGALORE AND THE SAME IS
PENDING ON THE FILE OF IV A.C.M.M., BANGALORE FOR THE
OFFENCE P/U/S 406, 420, 120B, 34 OF IPC.



THIS CRIMINAL PETITION HAVING BEEN HEARD AND
RESERVED FOR ORDERS, COMING ON FOR PRONOUNCEMENT THIS
DAY, THE COURT MADE THE FOLLOWING:-

ORDER

The petitioners are before tihis Court zeeking guashment of
entire proceedings in Crime No.32 of 202C arising out of a
complaint registered on 06-C4-z02/) for o¢ffences punishable under

Sections 406, 420, 120B and 34 of tha IPC.

2. Brief facts that lead the petitioners to this Court in the

subject petiticn, &s borine cut from the pleadings, are as follows:-

2"Y respondent/Mr. K.T.Rajashekar is the complainant. The
petitioneis are accused Nos. 1, 2, 4, 5, 7, 8 and 9 in the aforesaid
crime. M/s Scania Commercial Vehicles India Private
Limited/petitioner No.1 a subsidiary of M/s Scania CV AB, a Sweden
based holding Company belonging to Volkswagen group claims to
have its presence in more than 100 countries and is also in the
business of manufacturing commercial and luxury segment buses.
Scania buses and coaches are said to have inspired people who

travel throughout the country. As a part of many such sale deals



several reputed buses and truck dealers are customers of Scania
vehicles. The customers include Karnataka State Road Traitsport
Corporation, Kerala State Road Transport Corporation, Andtrira
Pradesh State Road Transport Corporaticn, Teiangana 5State Road
Transport Corporation and several other State run Corporations.
Besides, the State Transport Undertakings tnere are many more
private transport agencies and fleet operators also have been
associated with Scania. Respondent No.2/complainant approaches
the 1% petitioner in the capacity of Proprietor of SRS Travels, a
business estaolishment in the field of tours and travels in the
country and a fieet owner owning more than 4000 buses. The 2™
respondent appears to have evinced interest to procure Scania
buses and by entering into an agreement purchases buses from the
petiticners. Tne purchases take place in batches between 2014 and
Septemeer 2618 and in a total of 77 buses were purchased by the
2" raspondent from Scania. After purchase of buses, the 2™
respondent, on the ground that the buses had some mal-
functioning in them, registered a complaint on 5-04-2020 before
the jurisdictional police on a further ground that the complainant

was saddled with numerous problems in the operation



and maintenance of vehicles which led to huge financia! lesses and
the goodwill of his customers. It was also alleged that due to non-
delivery of one particular vehicle, the complainant had sustained
huge loss of Rs.82,96,000/-. The registraticn of crime drives the
petitioners to this Court in the subiect petiticn. The petition having
been entertained, an interim ordeir of stay was granted by this
Court on 26-06-2020. Therefore, the matter stood at the stage of

investigation.

3. During the pendency of the subject petition, the 2"
respondent/complainant dies. An application is filed by the legal
representative of the 2" respondent, the daughter, to come on
record and piosecute the cas= further. Objections are filed by the
petitioners contending that the legal representative of an
informant/compiainant has no personal right to come on record. It
is at that stage, the matter was taken up for its consideration. The
only issue that falls for consideration at this juncture is, whether
the legal heir of the 2™ respondent could be permitted to come on

recoru stepping into the shoes of the complainant.



4. Heard Sri C.V.Nagesh, learned senior counsel appearing for
the petitioners, Smt. K.P.Yashodha, learned High Court Coveritment
Pleader for respondent No.1 and Sri Sandeshk Jj. Chouta, learned

senior counsel appearing for respondent No.2.

5. The learned senior counse! representing the petitioners
would contend that the complaint is registeied by the 2™
respondent. The contract was entered into between the 2™
respondent and tha 1% petitioner. SRS Travels was a proprietary
concern and the zlleged offences are privy only to the proprietor of
SRS Travelg; the applicant except producing the death certificate
has not produced any dccument to show that she is the legal heir,
assuming that she is the only daughter of respondent No.2; a
persor who claims to be a victim of an offence within the meaning
of definition clause contemplated in the Cr.P.C. should clearly
explain the relationship with the deceased; commercial transactions
of the complainant cannot now be agitated by the legal
representative of the complainant; the affidavit filed by the legal
heir is contrary to law; the 2" respondent had registered the

complaint on his personal right; the moment the person dies the



action dies; therefore, there is no warrant to permit the legal
representative of the complainant to come on record. ile would

seek dismissal of the application.

6. On the other hand, the learned senior counsel Sri Sandesh
J.Chouta representing the 2" respondent wouid vehemently refute
the submissions to contend that the matter is at the stage of
investigation and the informant or his lega! heir is a necessary party
to the proceedings; once the charge sheet is filed it may be that the
State would take care of the prosecution, though not in every case;
the concept of locus standi is alien to criminal jurisprudence and it
is besides the issue that legal heirs are not permitted to prosecute
cases on the death or the informant; he would seek that the
concept of victim should be given a liberal meaning and permit legal
heir of the 2™ respondent to come on record, more so, in the facts
of this case, as the informant, when the complaint was filed, alleged
that he has surfered huge losses due to the act of the petitioners;
the Insses suffered by the Company are carried over to the legal

heir wiho now takes over the Company. Therefore, the legal heir of



the 2" respondent has every right to step into the shoes of the

informant in the facts of the case at hand.

7. I have given my anxious consideration to the submissions
made by the respective learned senior counse: and perused the

material on record.

8. The respective learned senior counse! were heard on this
preliminary issue viz., whether the legal heir should be permitted to
come on record and prosecute the case in place of the informant or
with the death of the infermant, the act initiated by the informant
also dies? Therefore, the only issue presently to be answered is,
whether the application filed by the legal heir of the complainant
should be al'lowed or otherwise and not on merits of the matter, as
existence c¢f the complaint would depend on the said issue. To

answer the said issue, the following issues arise for consideration:

(1) Whether the complainant is to be heard in a petition
filed under Section 482 of the Cr.P.C.?

(2) Whether locus is alien to criminal jurisprudence?
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(3) Whether the word ‘'victim’ under Section 2(wa) of the
Cr.P.C. needs to be given wide and liberal
interpretation?

9. I proceed to consider aforementioned issues in their

seriatim.

Issue No.1:

(1) Whether the complairiant is to be heard in a petition
filed under Secticn 482 or the Cr.P.C.?

This issue need not detain this Court for long or delve deep
into the matter. The Apex Court in the case of J.K.
INTERNATIGNAL v. STATE (GOVT.OF NCT OF DELHI) AND
ANOTHER" inas held as follows:

"2. The grievance of the appellant is simple and
apparently innocuous that he too may be heard by the court.
But the High Court rolled down the shutters before him saying
ne has no right to be heard and the court has no power to
permit him to be heard. As his grievance was compounded by
such denial he has filed this appeal by special leave.

3. A person accused of certain offences moved the
High Court of Delhi for quashing the criminal
proceedings pending against him in a Magistrate's
Court. The appellant informed the High Court that the
criminal proceedings were initiated at his behest and
hence he too may be heard before the criminal
proceedings are to be quashed. A learned Single Judge

'(2001) 3 SCC 462
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of the High Court of Delhi, while foreclosing the
appellant from doing so, observed that the court is "of
the considered opinion that the right of the complainant
to be heard ceases once cognizance is taken and he
cannot thereafter continue to particinaie in the
proceedings as if he were the acgirieved party who must
have his say in proceedings”.

5. The police, after investigation, filed a charge-sheet
against the respondents for »ffences under Sections 420. 406
and 120-B IPC and the couit issued process to the
respondents requiring them to appear before the court on 31-
5-2000. At that stage the respondents filed the present
petition before the High Court praving for quashing the
criminal proceedings pending before the Magistrate's Court
pursuant to the aforesaid charge-sheet filed by the police. In
the writ petition the appellant was not made a party and
therefore a petition was filed in the High Court for impleading
the appellant as a party. The mair plank of the appellant
before the High -~ Court. was the decision of this Court
in Bhagwent Singh v. Commr. of Police [(1985) 2 SCC 537:
1985 SCC (Cri) 26€7]. The leained Single Judge of the High
Court of Deihi feli that the obsarvations made by this Court in
an earlier decision (Thakur Ram v. State of Bihar [AIR 1966
SC 9i1: 196€ Cri L1 710j]) are more appropriate to the fact-
situatior and basing onh those observations the learned Single
Judge rejected th:e petition filed by the appellant before the
High Court.

3. But the situation here is different, as the
accused approached the High Court for quashing the
criminal proceedings initiated by the appellant. It may
not be that the complainant should have been made a
party by tne accused himself in the petition for quashing
the crimiinal proceedings, as the accused has no such
obiigation when the case was charge-sheeted by the
police. It is predominantly the concern of the State to
continue the prosecution. But when the complainant
wishes to be heard when the criminal proceedings are
sought to be quashed, it would be a negation of justice
to him if he is foreclosed from being heard even after he
makes a request to the court in that behalf. What is the
advantage of the court in telling him that he would not
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be heard at all even at the risk of the criminal
proceedings initiated by him being quashed. It is no
solace to him to be told that if the criminal proceedings
are quashed he may have the right to challenge it
before the higher forums.

9. The scheme envisaged in the Code of Criminal
Procedure (for short "the Code”) indicates that a pei-son
who is aggrieved by the offerice commiited, is not
altogether wiped out from the sceraric of the trial
merely because the investigation was taren over by the
police and the charge-sheet was laid by them. Even the
fact that the court had taken cognizance of the offence is not
sufficient to debar him from reachina the court for ventilating
his grievance. Even in the Sassions Court, where the Public
Prosecutor is the only authority empowered to conduct the
prosecution as per Section z25 of the Code, a private person
who is aggrieved by the offence involved in the case is not
altogether aebaired from participating in the trial. This can be
discerned frcrn Section 301(2) of the Code which reads thus:

"301i. (2) Irin any such case any private person
instricts a pleaager to nrosecute any person in any
court, c¢he Public - Prosecutor or Assistant Public
Prosecutor in. charge of the case shall conduct the
prosecuticn, and the pleader so instructed shall act
theiein under the directions of the Public Prosecutor or
Assistant Public Prosecutor, and may, with the
permission of the court, submit written arguments after
the evidence is closed in the case.”

10. Trre said provision falls within the Chapter titled
"General Prcvisions as to Inquiries and Trials”. When such a
role is perniitted to be played by a private person, though it is
a liniitea role, even in the Sessions Courts, that is enough to
show that the private person, if he is aggrieved, is not wiped
off from the proceedings in the criminal court merely because
the case was charge-sheeted by the police. It has to be stated
further, that the court is given power to permit even such
private person to submit his written arguments in the court
including the Sessions Court. If he submits any such written
arguments the court has a duty to consider such arguments
before taking a decision.
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11. In view of such a scheme as delineated above
how can it be said that the aggrieved private person
must keep himself outside the corridors of the court
when the case involving his grievance regarding the
offence alleged to have been committed bv the persons
arrayed as accused is tried or considerad by tie court.
In this context it is appropriate to nierition that when
the trial is before a Magistrate's Court the scope of any
other private person intending to participate in tie
conduct of the prosecution is still wider. This can be
noticed from Section 302 of the Ccde which reads this:

"302. (1) Any Magistrate inquiring into or trying a
case may permit the prosecution to be conducted by
any person other than a police officer below the rank of
Inspector; but no peison, other than the Advocate
General or Government Advocate cr a Public Prosecutor
or Assistant Pubiic Prosecutor, shall be entitled to do so
without such permission:

Provided that no police oificer shall be permitted
to conduct the prosecution if he has taken part in the
investigaticr into the offence with respect to which the
accused is peing pirosecuted.

(?) Any person conducting the prosecution may
do so personally or by a pleader.”

13. We may now proceed to point out the usefulness of
th= observations made by the three-Judge Bench in Bhagwant
Singh v Commr .of Police [(1985) 2 SCC 537: 1985 SCC (Cri)
267]. Bhagwati, J. (as he then was) who spoke for the Bench
pointed out that the informant having taken the initiative in
lodging the first information report, with a view to initiate
investigation by the police, for the purpose of ascertaining
whether any offence has been committed (if so by whom) is
vitally interested in the result of the investigation and hence
the law requires that the action taken by the officer in charge
of the police station on such FIR should be communicated to
him. The Bench said this with reference to Section 173(2)(i) of
the Code.”

(Emphasis supplied)
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In a later judgment, the Apex Court in the case of VAISHNO
DHIMAN v. STATE (GOVT.OF NCT OF DELHI) AND OTHERS?
has held as follows:

"4, Mr. Sidharth Luthra, learred senior cains?!
appearing on behalf of the appellant subinits that the
order of the High Court is manifestly uns:istainable for
two reasons. First, it has been urged that in breach of
the law which has been laid down by & three-judge
Bench of this Court in J.K.International v. State (Govt.
of NCT of Delhi) MANU/SC/0i26/2901: (2001) 3 SCC
462, the appellant, at wh»sse behest the FIR was
registered was not impicaded as &a arty to the
proceedings and ought to have Eeen given an
opportunity of iein¢g heard if the High Court proposed to
make observstions adverse to che conduct of the
appellant. Secend, it ihas been submitted that the
second respordent, wihc is ir tha position of an accused,
did not have 2 choic2 in law in regard to the agency
which should conduct tire investigation or the manner in
which th< investigation is to be carried out.

3. The High Court has proceeded to make adverse
observations in regard to the conduct of the appellant. Those
observationsz form the basis of the order for transfer of the
investigation. Morecver, the appellant has a reasonable
and legitimate apprehension that the observations
meade Dy the High Court (without hearing her) will
impiinge upon the proceedings arising out of the FIR.
The appeliart, who is the original complainant, at whose
behest the FIR was registered, was not a party to the
proceedings before the High Court and had no
opportunity to controvert the submissions which were
made against her or to answer the allegations. The High
Court has acted in breach of the principles of natural
justice and in a manner which is contrary to the settled
principles of law, particularly, those enunciated in the
decision in J.K. International (supra). We, therefore,

*MANU/SC/1024/2020
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order and direct that the observations contained in the
first two sentences of paragraph 10 and in paragraph 11
of the judgment of the High Court against the appellant
shall stand expunged and shall not be utilized in any
other court or proceeding.”

(Emphasis supplied)

The Apex Court in the afore-quoted judgments clearly holds that
the appellant/complainant therein at whose behest the FIR was
registered and was not immpleaded as a party to the proceedings
ought to have been given an oppcrtunity cf being heard, if the High
Court proposed to make cbservations adverse to the conduct of the
appellant and the respcendenrt therein who was in a position of the
accused did not rave a chance in iaw in regard to the agency which
should ccnduct the investigation or the manner in which the
investigation is tc be carried cut. The Apex Court further holds that
the High Ccurt had acted in breach of principles of natural justice
and contrary to the law enunciated by the Apex Court in the case of
J.K. INTERNATIONAL (supra). It is the specific question that was
answerad by a three Judge Bench of the Apex Court in the case of
2.K INTERNATIONAL that whether the complainant should be
heard at the time when the matter reaches the High Court for its

guashment under Section 482 of the CrPC. Therefore, the issue
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whether the complainant has to be heard or not being no ionger res

integra, 1 hold the issue in favour of the complainant or eny

complainant for that matter that they should ke heard 1n a petition

filed by the accused under Section 482 of the Cr.P.C., secking

quashment of the registration of Crime or the charge sheet, as the

case would be.

Issues No.2 & 3:

(2)
(3)

Whethei Iccus fs alien te criminaf jurisprudence?

Whether the word 'victim’ under Section 2(wa) of the
Cr.P.C. needs to be given wide and Iliberal
interpretation?

10. Whether the word ‘victim’ would cover legal heir of the

complainant in the case at hand? To consider this issue several

provisions of the Cr.P.C. are required to be noticed. Section 2(wa)

defines a ‘victim” and reads as follows:

"2.  Definitions.—In this Code, unless the context

otherwise requires,—

(wa) ‘“victim” means a person who has suffered any loss or

injury caused by reason of the act or omission for which
the accused person has been charged and the
expression "victim" includes his or her guardian or legal
heir;”
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A victim would mean a person who has suffered any lzss or injury
caused by reason of the act or omission for which the accused
person has been charged and the expression ‘victim’ inciudes his or
her guardian or legal heir. Section 2(b) defines ‘charge’ and reads

as follows:-

“(b) ‘“charge” includes any head of charge when the charge
contains more heads than one.”

A Division Bench of the Allahabad High Ccurt in a judgment
reported in SUNEEL KUMAR SINGH v. STATE OF U.P.3 has held

as follows:

"44. In view of the aforesaid definition the ‘end’ for which a
plan or project is carried out is called prosecution. In respect of
proviso to Section 24(8) Cr.P.C. prosecution in respect of an
offence begin with putting the law into motion by any individual or
suiferer of crime. The ‘end’ in a prosecution within the meaning of
proviso to sub-sectiorn 8 of section 24 Cr.P.C. would be adjudication
of guilt of an offender who is charged with commission of an
ofrence in accordance with procedure established by law in a court
constituted under this code. So the prosecution starts with giving
information of commission of crime and continued during
investigation or inquiry, trial of offender and if any appeal is filed
finally end by an order passed in appeal. This whole process is the
part of fair trial inbuilt in Article 21 of our Constitution. The word
prosecution is also used in different sense in different situation.
When word ‘prosecution’ is used in defining the parties to criminal
case it is used for the party who is siding the victim. When it used
in respect of an accused means pending proceeding to ascertain the
guilt of the accused. When an offence is committed it certainly

’2019 SCC OnLine All 957
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committed against the society but the sufferer is called
victim. Victim has direct nexus with the damage caused to
him but society may have a remote effect. Th= legis!atiire for
the first time insert provision for protecticn of the right of
victim in the Criminal Procedure Code and specialiy keeping
in view being the worst sufferei of crime. Ti:us, the victim
should not be kept aloof from the judicial process in which
the wrongdoers is undergoing the precess of asceriainment
of his guilt for wrong committed by him. In this judicial
process, by means of aimendment made by Act No. Z of
2008, the status of the victim has been improved from a
silent expectator of proceeding before the court to a
participant of the proceeding. Therefore iixe word used in
the proviso added to Section 24(&) Cr.P.C. is to ‘assist the
prosecution’ and noi¢ to assist the 'public prosecutor’.
Therefore there is basic difference in between proviso to
Section 24(8) and Secticn 301 Cr.P.C. It is true that section
301 Cr.P.C. iias not beer amended by Act No. 5 of 2008 but
if the principais of harimonies construction is applied while
interpreting the different provision of same statute like
proviso o section 24(8) and Section 301 Cr.P.C., the letter
and spirit inducted in proviss added to sub-Section 8 of
Section 24 of the Cr.P.C. cannot be diluted by saying that no
amendment has been incorporated in Section 301 Cr.P.C.”

(Emphasis supplied)

Earlier to the judgment of the High Court of Allahabad, a learned

Judge of the High Court of Madras in the case of

SATHYAVARI PCNRANI v. SAMUEL RAJ AND ANOTHER* has

held ac foliows.

"1. The one and only issue which is of considerable
public importance that arises in this case is as to whether a
victim is entitled to be heard and take part in a Criminal
proceeding or not.

*2010 SCC OnLine Mad 3758
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4. Viscount Simon in Stirland v. Director of Public
Prosecutor, 1944 (2) All. ER 13 has held as follows:

"A Judge does not preside over a Criminal trial mereiy to
see that no innocent man is punishad. A Judge also
presides to see that a guilty mar, does not escape. ...
Both are public duties...”

8. Keeping the above said principles coupled with the
message conveyed by the Constitution under Articles 14, 21,
38 and 39A of the Constitution of India in view, this Court will
have to examine the issue that has arisen for consideration.

40. It is a well settled principle of iaw that in order to
interpret the provision in a given case, the statements and
objects can alsc be iooked into. In K.P. Varghese v. ITO, 1981
(4) SCC 173, the rion'ble Apex Court has observed as follows:

"36. In X.P. Varghese v. ITO, 1981 (4) SCC
173 this Court while rejecting the argument of the
Revenue that Rule cf Strict Construction should be
applied for interpieting Section 52(2), referred to the
Statement of Objects and Reasons contained in the Bill
presented before Parliament, speech made by the
Finance Mirnister and observed:(SCC p. 184, para 8)

"8. ...Nowy it is true that the speeches made by the
Mernbers of the Legislature on the floor of the House
when a Bill for enacting a statutory provision is being
depated are inadmissible for the purpose of interpreting
the statutory provision but the speech made by the
Mover of the Bill explaining the reason for the
introduction of the Bill can certainly be referred to for
the purpose of ascertaining the mischief sought to be
remedied by the legislation and the object and purpose
for which the legislation is enacted. This is in accord
with the recent trend in juristic thought not only in
western countries but also in India that interpretation of
a statute being an exercise in the ascertainment of
meaning, everything which is logically relevant should
be admissible.”
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56. A reading of the above said judgment would
clearly show that in a given case even a third party
could be permitted to file appropriate Applicaiion tc
cancel the bail. Therefore, the definition ot vicitim wouid
mean a person who represents the victim like a2 naiural
guardian or other guardian or & guardian of a peison cf
unsound mind or even a third party. when the victini is
so poor, illiterate and dependent to the extent of
requiring support from others and not able to prosecute
on his own.

nn rrl wsa LIyl

62. The Hon'ble Apex Couit in Gangadhar
Janardan Mhatre v. State of Maharasrtitra, 2004 (7) SCC
768 has observed that on the basis or the police report
the informant is entitled to get a notice from the
Magistrate. Thereror2 vrhen the inféirmant is made to be
heard ai the stage of investigation then it cannot be
said after the complaiini has been taken on file the said
informant cannot be aliowed to take part in the
prosecution.

65. The Public Prosecutor conducts the prosecution
whereas ¢ victim ventilates his grievance. A Public Prosecutor
conducts the case with a sense of detachment whereas the
victim is attached to the case. A decision made in a case does
not imipact a Public Prosecutor which is not the case with the
victim who is the affected party.

Free and Fair Investigation and Trial and Article 14, 21 and 39
of the Constitution of India:

86. Free and Fair Investigation and Trial is enshrined in
Article 14, 21 and 39-A of the Constitution of India. It is the
duty of the state to ensure that every citizen of the country
chould have the free and fair investigation and trial. The
Preamble and the Constitution are compulsive and not
facultative, in that free access to the form of justice is integral
to the core right to equality, regarded as a basic feature of our
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Constitution. Therefore such a right is a constitutiona! right as
well as a fundamental right. Such a right cannot be confined
only to the accused but also to the victim dependi:ng uncn the
facts of the case. Therefore such a right is not only a
constitutional right but also a human right. Any pirocedure
which comes in a way of a party in getting & fair trial weuld in
violation of Article 14 of the Constitution.

67. The Hon'ble Apex -Court in Zahira Habibulleé H.
Sheikh v. State of Gujarat, 2004 (4) SCC 158 has ohserved as
follows:

"36. The principles of rule of law and due process
are closely linked with human rights protection. Such
rights can be protected effactively when a citizen has
recourse to the Courts of law. It has ¢o be unmistakably
understood that a trnial which is primarily aimed at
ascertairing the truth has te be fair to all concerned.
There can be no . anaiyticai, all-comprehensive or
exhaustive definition of the concept of a fair trial, and it
may have to te determined in seemingly infinite variety
of actual siiuaticns with tiie ultimate object in mind viz.
whether sornetning that was done or said either before
or at the tria! aeprived the quality of fairness to a
degree where a miscarriage of justice has resulted. It
wi!l not be correct 10 say that it is only the accused who
must be fairly dealt with. That would be turning a
Nelson’s eye to the needs of the society at large and the
victims or tiieir family members and relatives. Each one
has an inbuilt right to be dealt with fairly in a Criminal
triai. DPenial of a fair trial is as much injustice to the
accused as is to the victim and the society. Fair trial
ohviously would mean a trial before an impartial judge,
a fair prosecutor and atmosphere of judicial calm. Fair
trial means a trial in which bias or prejudice for or
against the accused, the witnesses, or the cause which
is being tried is eliminated. If the witnesses get
threatened or are forced to give false evidence that also
would not result in a fair trial. The failure to hear
material witnesses is certainly denial of fair trial.”
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71. On a consideration of the above said principies
and after analysing the provisions vis-a-vis the various
judgments, the following conclusions are arrived ai:

I. Section 301, Cr.P.C. is not a bar for entertaining
an Application to intervene in an Appiication filed
under Section 437 or 438, Cr.P.C.

ii. Section 301 and Proviso under Seciion 24(8) are
mutually complimentary arnd ot conflicting with
each other and th=refore, theie is rno bar for
engaging a lawyer to assist the prosecution.

iil. The discretion of the Ccourt in inveking Proviso
under Section 24(8) is a judicial discretion.

iv. The judicial discretion of the Court will have to be
exercised keeping in imind the ohjects and reasons
for the introduction of Provisc {o Section 24(8)
which is tc provice an adeguate opportunity to the
victim tc take part in the Criminal proceeding.

V. Engaging a lawyer i accordance with Proviso
under Sectiori 24(8) wouild mean permitting him
to aidue alorig with the Public Prosecutor and also
in a given case even to examine a witness, of-
course with the perraission of the Court.

vi. Tr:e Court shali not allow any plea contrary to the
case of the prosecution at the instance of the
victim while assisting the prosecution.

vii. - The Court can reject a request for engaging a
iawyer by the victim if it is of the opinion that it
lacks bona fides.

viii. While considering the Application, the Court has
to keep in mind, the nature of the offence, the
injuries suffered by the victim, the position of the
victim as well as the accused and the
circumstances under which the offence has been
committed.

ix. The word ‘victim’ would also include a legitimate
and genuine person representing a victim.
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X. When an Application is filed by any other person
other than the guardian seeking to reprezent the
victim, the Court has to consider the bona fides,
legitimacy and genuineness of the representative
capacity while deciding such an application.

Xi. In a given case the Trial Court can also cali upon a
victim to engage a lawyer if in its opinion th2
same is required for the prceper conduct of ithe
case.

xii. In a given case the Couri can on its own appoint a
lawyer if it is of the opinion the same is required
for the proper conducti of case.

xiii. When an Application is made seeking permission
under Proviso to Seciion 24(&8) the same cannot
be rejected witlicut even numbeiiing the same but
should he considered on merits.

xiv. An oraer rejeciing an Application seeking
permission to assist the prosecution must be
suppoited by reasons.”

(Emphasis supplied)

Aforesaid juagments of Allahabad High Court and Madras High
Court wouid lead to an unmistakable inference that a genuine
victim is to be permitted to come on record and the definition of
‘victim” as found in Section 2(wa) of the Cr.P.C. cannot be rendered
a restrictive meaning and has to be liberally construed. The Madras
High Court in elaboration considered the entire spectrum of law

with regard to the concept of ‘victim” and has held that victim would
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be necessary to be heard and has /ocus to step into the shoes of

the informant.

11. The issue in the case at hand is. whether the legal hecir of
the 2" respondent would be in the place of a victim. The complaint
against the petitioners registered by the coninlainant initially was
that due to acts of petitioners, proprietorship concern or SRS
Travels had suffered huge losses. The lega! representative who
claims to be the on!y legal heir of the ccmplainant and the losses
suffered is transfterred to the iegal heir as well. Even on a
restrictive meaning of the word ‘victim’, in the peculiar facts of this
case, the legal heir of the complainant, has to be permitted to come
on record, as the matter s still at the stage of investigation and the

palice have not yet filed the charge sheet.

12. The contention of the learned senior counsel appearing for
the petitioneirs is that the cause is dead with the death of the
complainant is unacceptable in the peculiar facts of this case, as the
cause continues and the legal heir who has stepped into the shoes

of the complainant is entitled to agitate the cause brought up by
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the complainant. Therefore, I deem it appropriate to answer the
main issue that has arisen in favour of the legal heir of the
complainant by allowing the application and permitting her to come
on record in place of the complainant as the iegal heir and shic has
undoubtedly /ocus to continue the case, on the aiiegation that is
initiated by her father particularly i tha light of the offences being
under Sections 406, 420 and 120B of the IPC owing to peculiar

facts of the case.

13. Therafore, I.A.N0.2/2022 stands allowed. The petitioners
to amend the cause title impleading the legal heir of the
complainant as a party resporident. The matter would be heard on

its merits.

List the matter on 27.10.2022, at 2.30 p.m., for Further

Hearirg.

Sd/-
JUDGE
bkp
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