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IN THE HIGH COURT OF KARNATAKA AT BENGALUR!J(

DATED THIS THE 24™ DAY OF NOVEMBER, 2022
N

~——

BEFORE
THE HON'BLE MR JUSTICE M.NAGAFRASANNA
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UDAYAVARA VILLAGE
UDUPI DISTRICT- 576 108 ...RESPCNDBENTS

(BY SRI B.V.KRISHNA, AGA FOR R1 TO R3;
SRI S.K.ACHARYA A/W
SRI KESHAVA BHAT, ADVOCATES FOR R4)

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA PRAYING TO QUASH THE
IMPUGNED ORDER DATED 23.09.2621 (ANNEXURE-A) PASSED
BY R1 ETC.

THIS WRIT PETITION, COMING OM FOR ORDERS, THIS
DAY, THE COURT MADE THE FOLLOWING:

ORDER

The petitioner is before this Court calling in question
order dated 23-09-2021 which ailots 700 sq.mts. of space

in the port ¢f Malpe Beach tn the 4th respondent.

2. Shorn of uinnecessary details, the facts in brief, are
as foilows:

The petitiorier and respondent No.4 are applicants for
arant of lease in respect of an area measuring 700 sg.mts.
nf land in Sy.No.262/1C1 at Fish Conservation Centre,
Malpe, Udupi for establishment of Ice Unit/Cold storage of
fish. Both the applications of the petitioner and respondent
No.4 were considered and rejected or returned. The reason

for return was that the land had to be allotted only by way
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of public auction. The rejection/return of the application of
the 4™ respondent comes about on 16.08.2021 and that of
the petitioner on 21.09.2021. After the rejection, it
appears that both the petitioner and the 4™ respondent
knocked the doors of political representatives. The political
representatives issued certain notes/comrnunications to the
Department directing allotment of 760 sg.mts. of land on
lease in favour of the 4" respondent as 2 special case.
Pursuant thereto a coirirnunication is issuad on 17.09.2022.
The said communication resulted in the impugned order
being issued on 23-09-20621 allotting 700 sqg.mts. in
Sy.N0.262/1C1 to the 4™ respondent on lease as a special
case. The issuance cf the order drives the petitioner to this

Court in the subject petition.

3. Heard Sri Parameshwar N.Hegde, learned counsel
appearing for the petitioner, Sri B.V.Krishna, learned
Additional Government Advocate for respondents 1 to 3 and
Sri S.K.Acharya, learned counsel appearing for respondent

No.4.
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4. The learned counsel appearing the petitioner woula
contend with vehemence that out of the applicaticns of the
petitioner and the 4™ respondent which were turned down
by the competent authority, the application of the 4%
respondent is considered and granted only at the behest of
the political representative and theiefore, it is cuntrary to

law.

5. The learned Additional Governinent Advocate
appearing for the State would contend that the application
of the petitioner is also pending consideration and he would
also be granted with land. But, he is not in a position to

defend the action of granting public property sans auction.

6. The learned counsel appearing for the 4™
respendent would contend that political pressure was
Erought in both the petitioner and the 4% respondent but
the order comes about in favour of the 4" respondent and if
the petitioner is also to be a beneficiary no prejudice would
pe caused to him. He would also contend that during the

pendency of the petition, Government is not stopping at
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allotment as it has again allotted land to some other persan
on 9-09-2022. This allotment is for 300 sqg.mts. as a
special case but would submit that the petiticrn be
dismissed as the petitioner himself is now the beneficiaiy of

the very same political interference.

7. I have given my anxious consideration to the
submissions made by the respective learned counsel and

perused the material cn record.

8. Both the petitioner and the 4™ respondent were
applicants  for grant of 700 sg.mts. of land in
Sy.No0.262/1C1 at Fish Conservation Centre, Malpe, Udupi
for establishment of Ice Unit/Cold storage. It is not in
dispute that it is a public property. Applications of both the
4™ respondent and the petitioner were considered and
turned down by communications dated 16.08.2021 and
21-09-2021 respectively. The reason that runs through

both the rejection orders are as follows:
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The reason is that the nrecperty will have to be put to
tender; public auction and only then such allotment can be
made. This is not challenged by the petitioner or the 4%
respondent. What they would do is again knock the doors of
political repraesentatives. In fact prior to rejection of their
applications, the petitioner and the 4™ respondent had
knociked the doors of political parties. The issue is bought

back to life despite rejection.
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9. One Sri Lalaji R.Menden, Member of Legislative
Assembly communicates to the Joint Director of Fisheries,
Udupi to take steps to allot 700 sg.mts. of land,
notwithstanding it being rejected on 16-08-2021. The
communication is sent on 31.08.2021. The communication

reads as follows:
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Yet another communication comes  about from one
Sri K.Raghupathi Bhat, again a political renresentative. The

communication reads as follsws:

DT D AOLOPATOZ, S¢ ACTRCH ARG
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2R, FOOEONG AP0 AR08 DI JForene 10 ST
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This commuunication directs that lease should be granted for
10 years. Both these communications result in the Joint
Director of Fisheries issuing emergent official memorandum
dated 17.09.2021. The said official memorandum reads as

follows:

DR aagdm &3




WP No. 19527/2021

DFOD: J¢ AOFRCT  DAPCRYIT, TEOTVOXD, FOIRY  AC—TVE  ERCT
JO.1/654%. 02T DCR, @Joaggg o, DIV, f/DCJ%EfD' 71530,
WL BY QD EPEIRD  MOT DY DL FOFOTY
FeogoQ A.&30.262/181 0 208 Qo 700 23.0¢ X)a’wfvb’@z
SOXONG ARIT AXREE0F OGN Qe 2.

VLeD: 1. & 500D A0 TF FOX: DFR05:25.07.20210¢.0.L50MFRTD
050" AJADT FRST)
2. Q0eDMOF AT TFRD LJonsed 00 20T T,
50525:@0("@%5?0/4]/2&oa’w/Zl)‘?] -470333 33208:16.98.2021
3. de cpeps STNEHORDT PG, ToAELO FOT IEHIIGZR FF 50T
o000 o8 Afo&g.wo.mﬁ D:BOENVO:298/2021-22 D&008:51.08.2021
4 Je BORTS e 2 FOTFX. GV LTOTIGR j@ VD
0w0 @3 A}"oszg.wo.aa@%a:w@&.do:lf)ﬁ?]/zw 22 HX008:03.09.2021
Feskek
HoedT DFADE FOWORALOE VL FoeRE EREFPD REDD
OY e FOFOEY  FOZIGON A §0:262/18] 0F 29I 90T
ZNDG S TOZRCT DICTD,  ToCVERUD, FOIRDY  AC-TE  ERCT”
JOU65%. T0IF e, @;oaggg Y, BIVA, e/vagdd 0, WL Y
Y07 ooxoig AgN0 Ot 700 2806 ABITDX,  0omeD
RGO 8] FIRITTODY, evPeD (1) 0F seom s5con AJTCRNZ.

eod e (2)0 TYTY DBeIT T0esE ded Fgod sDooNE
aga’d ;Oamrmf 0T zogﬁw/ﬁzgo'eﬁm“ﬁ%/aﬁm z;;’ Evenkcy zsaﬁdfdgz &dozo*
FO Tooad RVF DEEO  OTTRIIIIS. QTS DF00#F:06.08.20210
HEOCOT  BPODTDISIO  SIDHONRCTT X MO JeoJoDTT
cfgggéojzg FET ALODY . dep  W0DOT asaﬁdfdgz 830B0° —80-TooED
JpeF DO TPEED  ARLBTSRNTOZPZTO0ST eI AT
HYRITZOD®, 0DTA/TOTYT,

& PR SOEDOBT SRF, FoAED 59T DT FeF 5D
QR Jr FCEPCH  DARRT QRO DD FeDOFLD Tl DD
TOSVIIOZ 2D TAED FRERODMSDOZ W IADS S 50 J 700
286 QCITDX)  WOXNG AP0 diXwreog DI Jeoron It
MWOLBRTDE  STPBEEY Fob  ThACY EpeODIT. @ode TOTON DI
TFULDRODY) FFIFO WD, VOGP TR LI NMDTE FoODITT.

e BOTOTS I8 oG IJTED VDL DPOTIER F0F VRO
QD Je FOFRCT DACRTT GDON GVF SIS AR F0L0F Ny
700 23.50¢ ZNS, S0OONG AP0 JiXreod DIed FEoren® 10 ST
&S SN SEP0RY L.TNWTOZ ERODIYT.



-10 -
WP No. 19527/2021

TorN & DeIT DR EoINTY  DeRIVD  DTHCBON,
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This results in issuance of the impugned order dated
23.09.2021. One communication made by the poiitical
representative was to the effect that steps be taken by the
administration to allot 700 sq.mts. of land in favour of the
4™ respondent on lease and another communication is to
lease the said property for a perioa cf 10 vears; the Joint
Director of Fisheries issues an emergent official
memorandum for the purpose, as if, otherwise the heavens
would fall. Immediatzaly thereafter the impugned order

comes about.

10. It is an admitted fact, as observed hereinabove,
that the land is a public property. Public property is sought
to be distributed away, by interference of politicians in the
administration. Public property, is trite to be leased out only
by way of public auction/tender failing which it would
become an arbitrary exercise of power. Public property
cannot be bartered away at the whim and fancy of

interested persons without even the public coming to know
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availability of such property. The irony in the case at hana
is the competent authority has already rejected the
applications of both the petitioner and the 4" respcrident
holding that allotment would be only by way of pubiic
auction. Notwithstanding this the impugned order comes

about purely on political interference.

11. Political interfierence of any %ind in public
administration would put such administration in peril. A
classic illustiration of tixe said statemerit is the case at hand.
The application that nas come te be rejected is immediately
processed and allotted te the 4™ respondent only because
the sami=2 has been recomimended for such allotment as a
special case. Where from special case would spring in, is
unknowrni. 1t carnot have any backing in law. The case
v/hich is directed to be considered as special case is, on the
face of it, arbitrary as it takes away the right of
participation by others. Political interference is not stopped
even during the pendency of the petition. The learned

counsel for the 4™ respondent has placed on record a
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memo to demonstrate that is has become a norm fer the
State to act upon political interference in granting pubiic

properties, as special cases, to the favoured lot.

12. It need no emphasis that the State is governed by
‘rule of law’ and not by ‘rule of mien’. A few men at the
helm of affairs or the powers that he, cannot be seen to act
in @ manner that wouid thwart the rule of law and generate
a concept “you show ivie the person; T will tell you the
law”. This Court would not permit the State Government to

act in a partisan manner in favour of any applicant.

13. There are numbar of public properties which can
be ieased cut tc entrepreneurs. There should be uniformity
in grant oi such lands. Such uniformity will come about only
when there is transparency in procedure; transparency in
procedure can come about only when the properties are put
to public auction and every citizen is permitted to
participate in the auction. Therefore, the 1%
respondent/State shall forthwith stop issuing allotment

orders of public properties, as special cases, as a product of
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favouritism or political interference and allot them only by
way of public auction. This case would form the iast straw
of admonishing the State for bartering away public property
at its whim and fancy. Any such iteration would, without
doubt, be viewed seriously, as such actions carinot bear any

sanction under any law. Rule of law is insurmountable.

14. For the aforesaid reasaons, I pass the following:

GRDER

(i)  Wnit Petition is allowed and the impugned order
dated 23-09-2021 stands quashed.

(i Quasnment of the order impugned will not
come in the way of the petitioner and the 4™

respondent participating in the public auction.

(iii) State shall allot public properties only by way of

public auction including the subject property.

Consequently, I.A.No0.1/2022 also stands disposed.
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Registry is directed to communicate a copy of this

order to the Chief Secretary, Government of Karnataka.

5d/-
JUDGE

KSR
List No.: 1 SI No.: 5



