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ORDER

W.P  No0s.19386/2016, 21468/2016, 22370/20i6 and
23622/2016 are filed in public interest anc tha other writ petitions
are filed by the individual persons in their personal interest. Now,
we shall go through the facts of each cf the writ petitions in
seriatim.

I. Brier facts of the case

(a) Writ Petition Mo0.21468/2016 (FIl) by AAB:

2. This writ petition is filed by the Advocates Association,
Bengaluru in public interest for a writ of certiorari to quash the
notifications dated 19.3.2015 vide Annexures - F, G, H and J. By
Annexure-F notification, the Government of Karnataka authorized
all the Denuty Superintendents of Police, office of the Anti
Coiruption Bureau (‘ACB’ for short) for the purpose of investigation
in consonance with the provisions of Section 17 of the Prevention of
Coiruption Act (‘PC Act’ for short). By Annexure-G notification, the
Goveriniment of Karnataka has superseded the Notification No.HD

286 PEG 90 dated 6.2.1991 with immediate effect. This would mean
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that the power to investigate any offence under the provisions of
the PC Act by the Police Wing of the Karnataka Lokayukta as
prescribed under section 17 of the PC Act, is superseded. Ry
Annexure-H notification, the Government of Karnataka, in excrcise
of the powers under the provisicns of Clause (s) of Saction 2 of the
Code of Criminal Procedure, declared that the office of the ADGP,
Anti Corruption Bureau, Bencaluru as Police Station having
jurisdiction for the whole of the State of Karnataka. By Annexure-]
notification, the Government of Karnataka, in exercise of the
powers under the provisions of Ciause (s) of Section 2 of the Code
of Criminal Procedure, has superseded the Notifications NO.HD 292
PEG 2000, dated 8.5.2602 and HD 324 PEG 2002, dated 5.12.2002
with immediate effect. With this notification, the office of the
ADGP, Lokayukta would no longer have the effect of that of a Police

Station.

-

3. It is the case of the petitioner/Advocates association
that the Association was registered under the provisions of the
Karnataka Cooperative Societies Act to cater to the needs and

hecessities of the Advocates fraternity and office bearers are
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elected by the enrolled and practicing Lawyers, whe are further
enrolled as members of the Advocates Association. The petitioner
Association has been keenly interested and is actively concerned
with the problems of the common man and has actively voiced in
various forums and platforms. It is further case of the petitioner
that prior to the Karnataka Lokayukta Act,1984 (‘KL Act’ for
short) came into force, there used to be a Vigilance Commission to
look into the grievances of the pecple. That in view of more
effectively ensuring better administrative action, check the
omissions and commissions, cater to the common man, the State
Legislatuie in its endeavour to clean the Augean stables, was
pleased to enact KL Act which was intended to be a pro people Act
as a self contairied mechanism through which the grievances of the
people of the State can get effective redressal as also the mischief

of the erstwhiie Vigilance Commission could also be cured.

4. Trie Provisions of Section 3 of the KL Act regulates the
method of appointment of Lokayukta and Upa-Lokayukta. A person
to be appointed as the Lokayukta shall be a person who has held

the office of a Judge of the Supreme Court or that of the Chief
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Justice of a High Court or a person who has held the office of a
Judge of a High Court for not less than ten years and a pareon
to be appointed as a Upa-Lokayukta shall be a person wtin has
held the office of a Judge of a High Court for not lesz than five
years. There would be sufficient number of officers to ensure the
effective functioning of the Institution. The State of Karnataka
has framed rules for recruitm=nt of the staff in the Lokayukta called
Karnataka Lokayukta (Cadre, Recruitment and conditions of service
of the officers and employees) Rules, 1982. Rule 3 thereof provides
for the strength anc cornposition cf the staff of the Lokayukta and
states that the staff shall be recruited as detailed in the first
schedule or the Rules. = Rule 4 of the said Rules prescribes the
method of recruitment. = The first schedule divides the staff into

four wings viz.,

) Administrative and Enquiry Wing
i) Technical Wing
iii)  Police Wing

iv) General Wing
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The Administrative and Enquiry Wing consists of District Judge,
Senior Civil Judge, Civil Judge, Public Prosecutor and otheis to
handle the charge sheeted cases before the jurisdictional Courts;
Technical Wing consists of Chief Engineer, Superintendent Engineer,
Executive Engineer and others; Police Wing corisists of Additional
Director General of Police or Inspector General of Police, Deputy
Inspector General of Police and others; General Wing consists of
Audit Officer, Office Superintendent and others. The aspirations
and the grievances =f the common man have been met with since
the time Lokayukta has been constituted, which has further
received the Precidential Assent. It is hence holding the corruption

prevention mechanism bv an enactment.

5. It is fturther submitted that by a notification dated
6.2.1991, the Police Inspectors of the Lokayukta were authorized
with the powers of investigation to meet the requirement of Section
17 of the PC Act. That thereafter by notification dated 2.11.1992,
the State Government in exercise of the power conferred by the
first pioviso to Section 17 of the PC Act, authorized all the

Inspectors of Police, Office of the Karnataka Lokayukta, for the
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purpose of the said proviso, subject to the general and overall
control and supervision by the Lokayukta or Upa-lokayukta as the

case may be.

6. As there were certain issues which stcod raised against
the creation of post of an Additional Directer Ceneral of Police and
the control of the Police officers working in the Lokayukta
organization, the matter reached the Hon’hie Supreme Court. The
Apex Court in the case of C. Rangaswamaiah and others -vs-
Karnataka Lokayukta and others' decided on 21.7.1998 laid
down the law that the Police officers on the rolls of the Karnataka
Lokayukta work unger thie supervision and control of the Lokayukta
and Upa-Lokayukta and there can always be a solution to the
deputation of the police officers to the Lokayukta, keeping in
view the independence of the Lokayukta and its effective
functioning as maters of utmost importance. The Hon'ble
Suprerine Couit also observed that the legislative intent behind the
enactment is to see that public servants covered by the sweep of

the Act should be answerable for their actions as such to the

! AIR 1998 SC 2496
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Lokayukta and Upa-Lokayukta, so that these statutory autnorities
can work as real Ombudsmen for ensuring that pecple’s faith in the
working of these public servants is not shaken. These statutory
authorities are meant to cater to the need of the pubiic at large
with a view to see that public confiderice in the working of the
public bodies remains intact. When such authorities consist of high
judicial dignitaries, it would be obvious that such authorities should
be armed with appropriate powers and sanctions so that their
orders and opinions do not become mere paper directions. The
decisions of rLokayukta and lpa-Lokayukta, therefore, must be
capable cf being fully impglernented. These authorities should not be
reduced to mere paper tigers but must be armed with proper teeth
and claws so that the efforts put in by them are not wasted and
their reports are not shelved by the disciplinary authorities

concerned.

7. It is also submitted by the petitioner/Advocates
Assnciatiori that KL Act was amended by Karnataka Act No.35 of
2015 and certain mechanisms to regulate the appointment of

Lokayukta and Upa-Lokayukta and the procedure to remove them is
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also amended and the said ordinance has received the assent of the
Governor on 19.8.2015. With this amendment, the intention of the
State Legislature was to make the public feei prcud about the
establishment of the organization and further make every action of

the said organization accountable and in genuine pubiic interest.

8. It is further case of the petitioner/Advocates Association
that due to the reasons beyond the reach, there would be pendency
of cases, investigation, de!ay in securing sariction and related issues
and the learned Single Judge of this Court in Criminal Petition
No.2653/2015 has issued a series of directions to the State to
ensure that the office of Lokayukta is strengthened, capable officers
appointed, officers serving more than the period prescribed weeded
out, the public prcsecutors appointed to ensure speedy trial, the
vacancies to be filled up within a time bound period and the
Lokayukta manuai be prepared and circulated etc., In fact, the
respondent/State have represented to the learned Single Judge of
this Court by an affidavit that it is their endeavour to ensure that
the oifice of the Lokayukta is strengthened at all costs and it would

be more accountable and worthy of public trust. The learned Single
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Judge of this Court has relied upon several judgments of the Apex
Court covering the field to strengthen the office of Lokavukrta to

ensure that the mal administration is stemmed at the bud.

9. When the things stood thus, the State Government
created Anti Corruption Bureau in Karnataka by Government Order
dated 14.3.2016 and issued ncotifications dated 19.03.2016
authorizing all the Deputy Superinter.dents of Police in consonance
with Section 17 of the PC Act for the purpose of investigation. The
notification issued by the State Government is to defunct the
Lokayukta and it would virtualiy defeat the very purpose for which
the office of t.okayukta was constituted and created a parallel body
through an executive nctirication to achieve the same purpose with
lesser .ntent. Theiefore, the notification constituting the ACB is
unsustainacle, suffers from malafides and legal infirmities. When
the Karnataka Lokayukta Act was assented by the President, that
would prevaii and the field occupied cannot be eroded and the
respcondents cannot trench upon the occupied field. It is nothing,
but transgression by an administrative order to usurp the powers of

Lokayukta. It is further submitted that the impugned executive
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order passed by the State Government has indirectly dilutad the
powers of the Lokayukta and the ACB cannot function either as a
parallel body or an alternate body or substituie the Lokayukta.
Therefore, the notification constituting the ACB feor a function
already being conferred to the Lokayukta, is impermissible in law.

Hence the present writ petition is filed for the relief sought for.

(b) Writ Petition No.19386/2016 (PIL) by Advocate:

10. This writ petition is filed by Mr.Chidananda Urs,,
Practising Aavocate, in public interest for a writ of certiorari to
quash th=2 Government QOrder dated 14.3.2016 issued by the 1st
respondent constituting ACB as per Annexure D so also subsequent
supporting notificaticns dated 19.3.2016 issued by the 5%

responderit as per Annexure - E, E1 E2 and E3.

11. It is the case of petitioner that he is a practicing
Advocate = for more than 15 years and he has co-authored a
cornmentaiy titled “Commentaries on Foreign Exchange
Management Act, and Money Laundering Law” which is published by

Lexis Nexis Butterworth. The petitioner is also a Chartered



39

Accountant and has been a speaker in various forums on Taxation
Laws and also on the law of money laundering. Tt is further case
of the petitioners that the Respondent Nos.1 to 5 by issuance of
impugned notifications have caused closure of Police Wing attached
to the premier anti corruption institution in the 5State of Karnataka
viz., The Karnataka Lokayukta. The institution of Karnataka
Lokayukta has been createa urder the provisions of the KL Act,
which came into existence for irnproving the standards of public
administration, by inoking into compiaints against administrative
actions including cases of corruption, favouritism and official
indiscipline in aaministrative machinery. The Police Wing attached
to the Karnataka Lokayukta was known to be discharging its dual
role, under the KL Act and also under the PC Act. The common
man has immense faitin in the institution of Karnataka Lokayukta
and also its Pelice Wing, that too after handling investigation
relating to mining scam.  Further, the common man could have
filed complaint against anybody to set the law in to motion
especially under the PC Act and there was no bureaucratic
impadiment or decision required to initiate the proceedings against

a complaint. However, ACB was set up abruptly with an
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intention to take control of the pending investigation against the
high functionaries of the State, Bureaucrats etc., It aiso raises a
very pertinent question as to whnether the
process/proceedings/investigation initiated by the Police Wing of
Karnataka Lokayukta need any reconsideration by the ACB and also
how would such proceedings be compietely taken over by another
wing when these investigations are heing completed by the Police,
which amounts to waste of public money and time and also would

have deleterious cornseqatences.

12. It is fuither case cof the petitioner that the State
Government by the nctification dated 6.2.1991 deputed Police
Personnel of wvarious rarks to Karnataka Lokayukta and in addition
to that the notification was also issued under the provisions of
Section 17 of the PC Act empowering the rank of Police Inspector
and above to investigate offences under the PC Act. By such
notification, the Police personnel on deputation to Karnataka
Lokavukta were placed under the Administrative and Supervisory
contrui of Lokayukta and Upa-Lokayukta, as the case may be. The

very object of the notification referred above was to remove the
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bureaucratic control and political interference in the matter relating
to corruption, irrespective of the rank and position of the aczused
either in the bureaucractic or political circles. At this stage, it has
to be stated that a person to be appointed as the Leckavukta shall
be a person who has held the office of a Judge of the Suprame
Court or that of the Chief Justice of a High Ccurt or a person who
has held the office of a Judge of a High Court for not less than ten
years and a person to be apbpointaed as a Upa-lokayukta shall be
a person who has hela the office of a judge of a High Court for not
less than five years. Thusg, the Folice personnel who were deputed
to Karnataka Lolayukta were placed under the direct control and
supervision of a retired judge of the Supreme Court or the Chief
Justice/ludge of the High Court with an intention to command
highect respect and fearless, impartial and fair investigation to be
conaucted 2ven though Lokayukta and Upa-Lokayukta are not the
autherities under the provisions of the Code of Criminal Procedure.
The object of both the enactments i.e., KL Act and PC Act was to
acinieve common object and goal of corruption free society. Both
the legislations entail civil and criminal consequences and both the

authorities under these Acts are two different sides of the same
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coin. With this laudable object, the Police Wing was deputed to

Karnataka Lokayukta for performing a dual role.

13. It is further case of the petitioner fhat various
reformative measures were taken ana implemented by the State
Government in compliance of the nrders passed in Criminal Petition
No.2653/2015. In the meanwnile, wvarious complaints were
reported to have been filed against the incumbent Chief Minister of
the State relating to corrupt practices foliowed in de-notification of
lands in Arkavathi laycut. Tt is learnt through the print media that
disproportionate assct case was also registered against one Mr.
Kapil Mohan, who is a Senior 1AS Officer of the Karnataka Cadre. It
is also learnt that there are cases of corruption pending
investigation againist certain MLAs and bureaucrats. In order to
protect and scuttle the investigation against political class and
bureaucrats. nctification dated 14.3.2016 came to be issued
constituting ACB as authority for investigation under the PC Act,

thereby the very purpose of KL Act was indirectly defeated.

14. It is further case of the petitioner that as per the

nrovisions of the Code of Criminal Procedure, the complainant
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himself should not be an Investigating Officer. As per the
notification, if any complaint filed as against the Chief Minister or
the Minister in the Council of Ministers, the Ciiuef Minister himself
has to oversee the investigation and also permit investigation,
thereby the notification issued would be opposec tc the ruie of law
and contrary to the dictum of the Hon’ble Supreme Court in the
case of C. Rangaswamaiafi’. Thereby, he filed the present writ

petition for the reliefs sought for.

(c) W.P. Nc.23622/2016(PIL) by Samaj Parivarthana
Samudaya:

15. This writ petition is filed in public interest by Samaj
Parivarthana Samudaya represented by its founder President - Sri
S.R. Hirematn, for a writ of certiorari to quash the Government
Crder dated 14 3.2016 issued by the State Government as per
Annexure-A sc also the subsequent supporting notifications dated
19.3.2016 issued by the 2™ respondent as per Annexures - B,C,D

and E.

* Supra at Footnote No.1



44

16. It is the case of the petitioner — ‘Samaj Parivarthana
Samudaya’ that it is a voluntary organization wcrkiing in
Karnataka, and other parts of India since 1984. It works in close
cooperation with several other voluntary organisaticns, networks
and movements, to promote actions with peopie’s power of
participation on a broader scale towards socia! transformation and
to bring about larger collective impacts on the Governmental
policies, deliberated legislaticns and programmes, for human
wellbeing. It is also engagad in the activities for betterment of the
society in general and for protection of natural resources, in
particular and wecerking in the said direction for more than four
decades and it has filed several successful Public Interest Litigations
before the Hon’bie Supreme Court and this Court. The
petiticner/crganisation nas taken strenuous efforts for public cause
by seeking judicial redressal in a number of litigations and several
reported judgments in the name of the organisaton before the
Hon’ble Supreme Court and this Court clearly depict petitioner’s
concern for preservation of natural resources and its fight against

corruption at all levels.



45

17. It is further case of the petitioner that anti corruption
institution that existed prior to 1984 was Vigilance Corinmission.
During the year 1984, the State Legislature enacted the KL Act
which provided for a self-contained mechanism througti which the
grievance of the people of the State can get effective redressal.
The Act also provided to cure somie of the defects found in the
Vigilance Commission. The A<t created the cffices of Lokayukta and
Upa-Lokayukta. Section 3 of the Ki. Act requiates the method of
appointment of Lokayukta and Upa-Lokayukta. A person to be
appointed as the Lokayukta shail be a person who has held the
office of a Judge of the Supreme Court or that of the Chief Justice
of a High Court or a person who has held the office of a Judge of a
High Court for not less than ten vyears and a person to be
appointed as a Upa-lokayukta shall be a person who has held the
office oi a Judge of a High Court for not less than five years. There
would be suificient number of officers to ensure the effective
functioning of the Institution. The State of Karnataka has framed
ruies for recruitment of the staff in the Lokayukta called Karnataka
Lokayukta (Cadre, Recruitment and conditions of service of the

officers and employees) Rules, 1988. Rule 3 thereof provides for
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the strength and composition of the staff of the Lokayukta and
states that the staff shall be recruited as detailed in the first
schedule of the Rules. Rule 4 of the said Ruies prescribes the

method of recruitment.

18. It is further case of the petitioner that by a notification
dated 6.2.1991, the Polire Inspectcrs of the Lokayukta were
authorized with the powers of investigation to meet the
requirement of Section 17 of the PT Act That thereafter by
notification dated 2.11.1992, the State Government in exercise of
the power conferred v the tirst provico to Section 17 of the PC Act,
authorized a!l the 1inspectors of Police, Office of the Karnataka
Lokayukta, for the purpose of the said proviso, subject to the
generai and overall control and supervision by the Lokayukta or

Upa-Lokayukta as the case may be.

19. It is further case of the petitioner that as there were
certain issues which stood raised against the creation of post of an
Additional Director General of Police and the control of the Police
officers working in the Lokayukta organization, the matter reached

the Hon'ble Supreme Court. The Apex Court in the case of C.
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Rangaswamaiah decided on 21.7.1998 laid down the lav¢ that the
Police officers on the rolls of the Karnataka Lokaytikta wcrk under
the supervision and control of the Lokayukta and Upa-Lokayukta
and there can always be a solution to the deputation of the police
officers to the Lokayukta, keeping in view the irdependence of the
Lokayukta and its effective functioning as matters of utmost
importance. The Hon’ble Supreme Court also observed that the
legislative intent behind the enaciment is to see that public
servants coverec by the sweep of the Act should be answerable for
their actions as such to the Lokayukta and Upa-Lokayukta and such
authorities shouid be armed with appropriate powers and sanctions
so that their orders and opinions do not become mere paper
directions. The decisions of Lokayukta and Upa-Lokayukta,
therefore, must be capable of being fully implemented. These

authorities shouid not be reduced to mere paper tigers etc.,

20. It is also the case of the petitioner that KL Act was
amended by Karnataka Act No.35 of 2015 and certain mechanisms
to reyilate the appointment of Lokayukta and Upa-Lokayukta and

the procedure to remove them is also amended. It is also submitted
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that the learned Single Judge of this Court in Crimina! Petition
No.2653/2015 has issued a series of directions to the State to
ensure that the office of Lokayukta is strengtheied, capabie officers
appointed, officers serving more than the period prescribed waeded
out, the public prosecutors appointed tc ensure spceedy trial, the
vacancies to be filled up within a time bound period and the
Lokayukta manual be prepared and circulated etc., In fact, the
respondent/State have represented o the iearined Single Judge of
this Court by an afridavit that it is their endeavour to ensure that
the office of thie Lokayukta is strengthzsned at all costs and it would

be more accountable ana worthy of public trust.

21. It is the case of the petitioner that when things stood
thus, contrary to the representations made before the learned
Single Judge, the State Government by Government Order dated
14.3.2016, has created Anti Corruption Bureau in Karnataka, which
would in effect virtually replace the very establishment of the
Lokavukta or make it redundant. Further, the State Government
by the notification dated 19.3.2016 authorized all the Deputy

Superintendents of Police in consonance with Section 17 of the PC
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Act for the purpose of investigation. The notification issuad by the
State Government is to defunct the Lokayukta and it would viitually
defeat the very purpose for which the office of Lokayukta was
constituted and created a parallel body through the executive
notification to achieve the same purpose with lesser intent.
Therefore, the notification constituting the ACB is unsustainable,

suffers from malafides anc legal infirmities.

22. It is further case of tte petitioner that the very
constitution of ACB by tre Government is to shield corrupt
politicians, Ministers and the officars from the watchful eyes of the
Lokayukta ana thar Government is weakening the institution of
Lokayukta to protect these persons from prosecution, inter alia
under the PC Act.. In fact, the petitioner made representations
from tirne to time before the Lokayukta against the politicians,
Ministers and the officers of the Government alleging serious
corruption and requesting the Lokayukta to initiate action. The
State is bent upon saving its corrupt Ministers and Officers and

therefcire the impugned Government Order and subsequent
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supporting notifications are contrary to the very object of the KL

Act.

23. It is also the case of the petitioner that as ner the List
II of the 7" Schedule to the Constitution of India. any law of the
nature of the Lokayukta Act and its enactment would be within the
competence of the State Legisiature and is insulated from
administrative transgression. When the Ki Act was assented by the
President, that wouid pravail and the field occupied cannot be
eroded and the respondents cannot trench upon the occupied field.
It is nothing but transgression by an administrative order to usurp
the powers of Loravukta. it is further submitted that the
impugned exacutive order passed by the State Government has
indirectly diluted tne powers of the Lokayukta and the ACB cannot
function either as a parallel body or an alternate body or substitute
the Lckayukta. Therefore, the Government Order constituting the
ACB for a fuinction already being conferred to the Lokayukta, is

impermissible in law.

24. It is further case of the petitioner that the impugned

Government Order constituting ACB empowers the Chief Minister to
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veto investigation or the sanction of investigation. This itself
defeats the very purpose of the Anti Corruption Drive and ALCB is
not at all an independent body. The Deputy Superintendent of
Police of the ACB being a Class I Officer works under the authority
of the Chief Minister and any independent investigation is only a
mirage. No serving officers would be in a pcsition to conduct an
enquiry against the Chief Minister under whom they would be
working as subordinates. Therefcre by the constitution of ACB, the
basic investigation apparatus/mechanism is dysfunctional. The ACB
is constituted virtually tc defeat the very purpose of PC Act itself.
Such an intentisn cf the State must not be allowed to be
accomplished. In tihe circumstances, the present writ petition is

filed for the reliefs sought for.

(d) W.P.No0.16222/2017 (filed in personal interest):

25. This writ petition is filed by one Mr.K.T. Nagaraja, who
is working in the cadre of Chief Engineer in Bruhat Bengaluru
Mahanagrapalike (‘"BBMP’ for short) in his personal interest for a
writ of certiorari to quash the Government Order dated 14.3.2016

constituting ACB.
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26. It is the case of the petitioner that he has mainteined
unblemished service record and working sincerely i BBMP.
However, the 3™ respondent/ACB has suo motu teok up the matter
alleging that he has amassed wealth disproportioriate to his known
sources of income. On 23.10.2017 the Inspecteor of Folice attached
to the 3rd respondent/ACE has submitted the report which depicts
200% disproportionate assets accurulated by him. Based on the
said report, FIR came to be registered in Crime No.8/2017 under
the provisions or Section 13(1){e) read with Section 13(2) of the PC
Act, on 27.2.20i7. On the very next day, the 3™ respondent/ACB
has conducted raid on tite nouse situated at No.455, III Block, 21
Cross, 4™ Link Road, Jayaragar, Bengaluru. The petitioner
challenged the FIR before this Court in Criminal Petition
No0.3044/2017 and this Court by the order dated 11.4.2017 granted

interim order of stay of further proceedings.

27. It is further contended by the petitioner that the
Karnataka Lokayukta Act, 1984 has received the assent of the
Precident of India. The KL Act created the offices of Lokayukta and

IJpa-Lokayukta. Section 3 of the KL Act regulates the method of
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appointment of Lokayukta and Upa-Lokayukta. Further, there
would be sufficient number of officers to ensure the effactive
functioning of the Institution. The Karnataika Lokayukta

establishment was divided into four wings viz.,

i) Administrative and Enquiry Wirig
ii) Technical Wing
iii) Police Wing

iv) General Wing

The public servants covered under the KL Act include -

- Chi=f Minister

- All othei Ministers

- Memberis of the State Legislature

- Ali Cfficers of the State Government

- Chairman, Vice Chairman of local authorities

- Statutery boedies/Corporation established under any law of the

State legislature.

28. It is further contended that by a notification dated
6.2.1991, the Police Inspectors of the Lokayukta were authorized

with the powers of investigation to meet the requirement of Section
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17 of the PC Act. The State of Karnataka has also issued
notifications declaring the offices of Lokayukta as Police Stations

under Section 2(s) of the Code of Criminal Procedure .

29. When things stood thus, the i respcndent passed an
Executive Order on 14.3.2016 constituting ACB which lacks
statutory force. This order passed under Article 162 of the
Constitution of India is contraiy to the law. When the Police Force
has already been astablished under the KL Act, the State cannot
pass Executive Order constituting the ACB. The constitution of ACB
is one witheut authority ¢f iaw and though it purports to create an
independent wing, it is contrelled by the Chief Minister. The
petitioner submits that after the constitution of ACB by way of
executive order, the 2" respondent issued notifications dated
19.3.2016, thereby superseding the earlier notifications dated
6.2.1991, 8.5.2012 and 5.12.2012. Thus, the Lokayukta Police
Force is virtually abolished by the aforesaid notifications. It is
further contended that the constitution ACB itself is without basis
and without statutory backing. The 1% respondent cannot

constitute an independent Police Force when the field is occupied by
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the Karnataka Police Act, 1963. The Lokayukta Pelice was
established under the provisions of the KL Act and therefore backed
by statute. However, the ACB is establishea by means of an
executive order, which has no legs to stand. The 3™ respcndent
cannot perform the duty of Police unless it is established by means
of statute. Therefore, constitution of ACB itself is shaky, opposed
to the provisions of law and therefere canriot perform the duty of

the Police.

30. It is furtner coritended that the Karnataka Lokayukta
was primarily established for making enquiries into administrative
action relatable to matter specified in List II or List III of the
Seventh Schedule to the Constitution of India. However,
alongside th2 said function, a separate Police Wing was constituted
known as ‘Lokayukta Police’ which was entrusted with the function
of registering, investigating and enforcement of the provisions of
the PC Act The said Police Wing was an independent
investigating agency. The said independent investigating agency is

what was envisaged by the Hon’ble Supreme Court in the case of
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Prakash Singh -vs- Union of India’. Therefore, the
establishment of ACB is against the letter and spirit of the juagment
of the Hon’ble Supreme Court. Therefore, the petitichner sought for
quashing the Government Order dated 14.3.2016 constituting ACB

by allowing the present writ petition.

(e) Writ Petition No0.16225,/2017 _(filed in personal
interest):

31. This writ petition is fiied by one Mr. Kale Gowda, who is
working as Assistant Engineer in the Public Works Department,
Mandya, in his persanal interest for a writ of certiorari to quash
the Government Oider dated 14.3.2016 constituting ACB so also
the First Information Report dated 6.2.2017 registered against him
in Crima Nc¢.1/2017 by the ACB and all further proceedings pending

against nim on the file of the ACB.

32. It is the case of the petitioner that the 2"
respondent/ACB collected source information regarding his alleged
income. The source report collected by the respondent No.2

includes the independent income earned by his brother-in-law and

> (2006)8 SCC 1
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mother-in-law. The said source report depicts that the he has
disproportionate income of 105.44% including the independent
income of his mother-in-law and brother-in-law. Based cn the
said report, the 2" respondent/ACB registered FIR against him on
6.2.2017. The petitioner further submits that Respondent
No.2/ACB sent a copy of the FIR tc the concerned Court and
obtained warrant from the Ccurt to search his house, his office and
the house belonging to his brother-in-law and mother-in-law. The
Court below, without applying mind, issued warrant permitting to
search the house belonging to ris brother-in-law and mother-in-
law. The petitioner being a bpublic servant, is governed by
Karnataka Civil Service (conduct) Rules. In fact, he has intimated
his income received from the lawful sources by filing his statement
of assets and liabilities every year. The search mahazar drawn by
the responderit No.2 does not indicate that the petitioner has other
sources of inccime and therefore, the petitioner has not committed
any offence under the provisions of Section 13(1)(e) of the PC Act.
Without holding proper preliminary enquiry in corruption cases, FIR

is registered, which is bad in law.
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33. The petitioner further contended that the 1% respondent
passed an Executive Order on 14.3.2016 constituting ACB which
lacks statutory force. The order passed under Article 162 of the
Constitution of India is contrary to the law. The executive pcwer of
the State with respect to which the Legislature of the State has
powers to make laws is subject to and limited by executive power.
When the Police force has already been established under the
Karnataka Police Act, the State cannot pass Executive Order
constituting ACB. Tne cor:stitution of ACB is one without authority
of law and thcugh it purports to create an independent wing, it is
controlled by ttie Hon'bie Chief Minister. The ACB is under the
exclusive control of the pcliticai executive. Therefore, there is an
inherent danger of making ACB as a tool for subverting the process
of law. The petitioner submits that after the constitution of ACB by
way of exacutive order, the 2" respondent issued notifications
dated 19.3.2015, thereby superseding the earlier notifications
dated 6.2.1991, 8.5.2002 and 5.12.2002 that authorized the
Lokayukta Police with powers to investigate and had declared the
offices of Police Inspectors of Lokayukta as Police Stations. Thus,

the Lokayukta Police Force is abolished by the aforesaid
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notifications. It is further contended that the constituticn ACB
itself is without basis and without statutory backing. The 1%
respondent cannot constitute an independent Police Force when the
field is occupied by the Karnataka Police Act, 1963. The Lokayukta
Police was established under the provisions c¢f the KL Act and
therefore backed by statute. However, the ACB is established by
means of an executive order which has no legs to stand. The 2™
respondent cannot perform the duty of Folice unless it is
established by mearis of statute. Hence, constitution of ACB itself
is shaky, opposed to the provisions of law and therefore cannot
perform the duty of the Police. Therefore, the petitioner sought for
allowing the writ petition by quashing the Government Order dated

14.3.2016 constituting ACB so also the FIR registered against him.

(f) W.P.No0.16697/17 (filed in personal interest):

34. This writ petition is filed by one Mr. Sidharth Bhupal
Shingadi ir his personal interest praying to quash the
Government Order dated 14.3.2016 constituting ACB so also the

First Information Report dated 6.3.2017 registered against him in
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Crime No0.3/2017 by the ACB and all further proceedings pending

against him on the file of the ACB.

35. It is the case of the petitioner that he was appcinted as
a Village Accountant on 21.3.1986 and posted tc Jallapur village,
Raibag Taluk and he worked in the said piace for a period of five
years. Thereafter, he worked in several places uf Belgavi district.
While he was working as Village Accountant at Hirekodi village, the
51" respondent/compiainant has filed false and frivolous complaint
dated 6.3.2017 before the 4™ respondent alleging that the
complainart had given an appiication to change the revenue entry
to his narne on 18.5.2016 in the office of the Tahasildar and when
he enquired about the same, he was informed by the officials of the
Tahsildar office that, he will be issued notice through the petitioner
(Village = Acccuntant) and thereafter to submit the relevant
documents.  Accordingly, the complainant visited the office of the
petitioner on 3.2.2017 and the petitioner directed him to approach
the Village Assistant by name Mr. Patel. Thereafter, the said Patel
demaiided bribe amount of Rs.5,000/- stating that the petitioner

has directed to take money for doing the said work. The 4t
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respondent based on the said baseless complaint dated 6.3.2017
registered FIR in Crime No0.3/2017 against the petitioner and cthers
under the provisions of Sections 7, 13(1)(d) i/w 12(2) of the PC
Act. Thereafter, the 4™ respondent has cdrawn an Entrustment
panchanama on 7.3.2017 to make an attempt to trac the petitioner
and the said Village Assistant.  Acccrdingly, the 4™ respondent
went to the office of the petitioner for conducting the trap on
7.3.2017 and alleged to have conducted trap panchanama. It is
forthcoming in the Trap panchanama that though the complainant
offered the bribe amournt, the petitioner refused to accept the
same. Though the petitioner has not committed any offence
under the provisions of PC Act. he had been falsely implicated by
the 3™ respondent/ACB, which is contrary to the material on
record . Therefore, the petitioner sought to allow the writ petition
by quashing the Government Order dated 14.3.2016 so also the

comglaint and FIR registered against him.

{(g) W.P. No. 16703/17 (filed in personal interest):

36. The petitioners have filed this writ petition in their

nersonal interest for a writ of certiorari to quash the Government
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Order dated 14.3.2016 issued by the State Government constituting

ACB.

37. It is the case of the petitioners that 1 and 2"
petitioners are the employees of Bruhuth Bangalore Mahanagar
Palike and the 3™ and 4™ Petiticners are government servarts
holding civil posts. The Petitioners nave maintained unblemished
service records and working sincerely in their respective places.
One Mr. H.S. Manjunath cave & compiaint before the 3™
Respondent against the 1% and 2"¢ Petitioners on the ground that
they have demanded illagel cretification to do an official favour.
Based on the Comrlaint by the private person, First Information
Report was registerad against the 1%t and 2" Petitioners in Crime
No.22/2016 dated 29/11/2016. Further, one Mr. H.C. Umesh gave
a complaint to the 3™ Respondent alleging that the 3™ Petitioner
has asked for bribe to get the pending work done. Based on the
said complaint, FIR was registered in Crime No0.27/2016. The 4th
Petitioner was working as Deputy Director of Land Records,
Bangalere Rural District. While working so, one Sri. Mune Gowda

gave a complaint to the 3™ Respondent complaining that 4%
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petitioner has demanded Rs.50,000/- illegal gratification to do an
official favour. Based on the said complaint, FIR came to be
registered in Crime No0.8/2016. All the Petiticners have
approached this Court challenging the registration of First
Information Report and all the proceedings including investigation
pending on the file of the 3™ Respondent in Writ Petition No. 2131-
32/2017, Writ Petition No. 2134/2017, Writ Petition No. 6/2017,
Writ Petition No. 3146/2017 and Writ Petiticn No. 3147/2017. This
Court was initially granted an interim Order of Stay and thereafter,
after hearing the matter at length, this Court vacated the interim
Order.  Against the vacation of interim Order, the 3™ and 4™
Petitioners have apprcached the Hon'ble Supreme Court in Special
Leave Petition (Criminal) No. 2303/2017 and the Hon’ble Supreme
Court stayed the Order of this Court until further Orders. Therefore,
the petitioners =zought to allow the writ petition by quashing the

Government Grder dated 14.3.2016.

{h} Writ Petition No. 16862/17 (filed in personal interest):

38. This writ petition is filed by one Mr. Deepak Kumar in

his personal interest for a writ of certiorari to quash the
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Government Order dated 14.3.2016 constituting ACB so aiso the
complaint dated 26.8.2016 lodged by the 4% respondent and the

FIR registered in Crime N0.01/2016 by the ACB.

39. It is the case of the petitioner that he joined the service
on 29.06.2010 in Karnataka Power Transmission Corporation
Limited, Bengaluru and in the samie vear, he was transferred to
Wadi, Gulbarga District and theireafter transferied to Hassan. In the
year 2015, the Petitioner transferred tc KIADB Section of
CHESCOM, Hassan. He served the CHESCOM in a proper manner
and upto the satisfactiori of his sup@riors as well as consumers.
There are nc ccmp!aints against him during his tenure for all the

years prior to filing of the writ petition.

40. ~When things stood thus, the 4" Respondent -
K.M.Ahmed lcdged a false and frivolous complaint against the
Petitioner on 26.08.2016 before the 3™ Respondent, alleging that
he applied for sanction of 20 H.P. Power and that the petitioner
demanded for illegal gratification of Rs.20,000/- and the same has
been reduced to Rs.15,000/- towards sanction of power. On the

basis of said false complaint dated 26.8.2016, the 3™ respondent
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conducted a trial mahazar and trap mahazar on 25.£.2016.
Consequently, the CHESCOM by its order cdated 7.5.2C16
suspended the petitioner. Thereafter, the CHESCOM by an order
dated 30.01.2017, revoked the said suspmension order. The
petitioner sought to allow the writ petition by quashing the
Government Order dated 14.3.2016 so also the complaint lodged by

the 4" respondent and the FIR registered against him.

(i) W.P. No.28341/2017 (iiled in personal interest):

41. The petitioner filed this writ petition in his personal
interest for a writ of certiorari to quash the Government Order
dated 14.3.2016 constituting ACB and the subsequent supporting
Government nintifications dated 19.3.2016, 30.3.2016 and

21.4.2016.

42. It is the case of the petitioner that he was working as
an Assistant Executive Engineer, Municipal Corporation, Tumkur
during 2016. On the basis of the complaint lodged by one Syed
Abi Sayeed, the respondent/ACB registered a case against the

petitioner and two others for the offences punishable under the



66

provisions of the P.C. Act, in Crime No0.3/2016. 0On 13.10.2106, a
forceful trap was laid where Accused No.2 was purportediy caught
with the bribe money of Rs.40,000/- and he was arrested along
with Accused No.3. Since petitioner/Accused No.1 weas cut of
station, he had a providential escape frorn humai dishonest decign.
Therefore, the petitioner sought to allow the writ petition by
quashing the Government Order cated 14.3.2016 and the
subsequent supporting Government notificaticns dated 19.3.2016,

30.3.2016 and 21.4.2015.

(j) W.P.No.10806G10/2017 {filed in personal interest)

43. The petiticner has filed this writ petition in his personal
interest for a writ of certiorari to quash the Government Order
dated 14.3.2016 constituting ACB so also the complaint dated
13.2.2017 given by the 4™ respondent and the FIR dated 13.2.2017

registered in Crime No0.2/2017 by the 3™ respondent/ACB.

44, It is the case of the petitioner that he was initially
appointed as Junior Engineer in the year 1994 in the Department of

Public Works, Ports and Inland Water Transport. Thereafter, he
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was promoted as Assistant Engineer Grade - II and he has been
deputed to Hubli-Dharwad Urban Development Authgrity in the
year 2004 and while working there, the 4™ responderit has made an
application on 6.12.2016 in respect of 6 guntas of land situated in
Sy.No.22/4. The petitioner has processad the sarne and has sent

the file to the Town Planning Member.

45. When things stood thus, the 4% respondent has lodged
a complaint with the 3™ resporident on 13.2.2017 alleging that on
making the appiicaticn, the spet was inspected on 17.12.2016. It
is further alleged thet afier about a week, the 4" respondent has
visited the office of the Hurli-Dharwad Urgan Development
Authority and has met the petitioner. It was informed by the
petitioner that the cess challan amount was Rs.27,000/- and that a
furtihher amount of the same value should be given in order to
prucess the file. It is further alleged that the 4™ respondent refused
to pay the said amount and left the place and thereafter, the
petitioner has telephoned and informed the 4" respondent that at
least Rs.15,000/- has to be paid, which is alleged to have been

recorded on the mobile phone of the 4 respondent. It is further
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alleged that even after several days, the file was not processed
since the 4™ respondent did not pay the said amount demanded.
Therefore, the 4% respondent lodged a compiaint before the 2™

respondent.

46. On receipt of the comnlaint dated 13.2.2017 by the 3™
respondent, the 3™ respondent/ACE has registered the FIR against
the petitioner under Section 7 of the PC Act in Crime No.2/2017.
Thereafter, the raidirig team aicrnig with the panch witnesses have
raided the office of the petitioner. However, the trap laid by the
3™ respondent was unsuccessful and the petitioner was not caught
either in demanding or taking bribe. Inspite of trap being
unsuccessful, the petitioner was taken to custody and subsequently

was released on bail on 15.2.2017.

47. It is further case of the petitioner that being aggrieved,
the petitioner has approached this Court in Criminal Petition
N0.100663/2017 seeking to quash the proceedings in Crime
MN0.2/2017 and the said criminal petition came to be rejected, which
is confirmed by the Hon’ble Supreme Court. It is further

submitted that in the Criminal Petition, the constitution of ACB or
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the competence of the Inspector of Police was never called in
question. Therefore, the judgment rendered in criminal petition
would not be a bar to question the constitution or ACB and the
registration of FIR in the present writ petition. Hence, the
petitioner sought to allow the writ petition by quashing the
Government Order dated 14.3.2016 so also tihe complaint and FIR

registered against him by the ACB

(k) Writ petition 40.108682

48. This writ petition is filed by the petitioner in his
personal interest for a writ of certiorari to quash the Government
Order dated 14.3.201¢ issuad by the State Government constituting
ACB so also the complaint dated 9.6.2017 given by the 4%
responderit and the FIR dated 9.6.2017 registered by the ACB in

Crime N0.10/2017.

49. It is the case of the petitioner that he is engaged in his
own employment of doing computer servicing and repair. On
5.€.2017, an anonymous complaint was received by the

Superintendent of Police, ACB, North Zone, Belgaum, alleging that
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the officers of the Commercial Tax Department in the outward
check post at Nippani were collecting illegal gratification from iorries
which were transporting various materials/goods. The said
complaint was forwarded to the 4™ respondent, who in turn visited
the spot. Thereafter, the 4" respondent has brougkt to the notice
of the 3™ respondent with regard to the complaint and the 3™
respondent has registered the FIR for the ofrences punishable under
Sections 7,8, 13(i)(d) r/w Section 1Z(2) of the PC Act. The name
of the petitioner is not found In the FIR. Based on the complaint
and the FIR, tha 3™ respendent has conducted a raid at the
Commercial Tax ©ffice, Cutward Check Post, Nippani on 11.6.2017.
It is submitted that on the same day, the petitioner was called to
the said check post to repair some malfunctioning computers and
when the petitioner was repairing the computers, the 3™
raspondent has conducted the raid. It is further submitted that on
conducting the raid, the petitioner was checked and an amount of
Rs.540/- was found with him, which was his personal money.
Insnite of the trap being unsuccessful, the petitioner was taken to
custody. Subsequently, he has been released on bail on

20.6.2017. The petitioner sought to allow the writ petition by



71

quashing the Government Order dated 14.3.2016 <o aiso the

complaint and the FIR registered by the ACB.

(1) Writ_Petition No.108690/2017 (filed in__personai
interest):

50. The petitioners have fiiad this writ petition in their
personal interest for a writ of certiorari to quash the Government
Order dated 14.3.2016 issued by the State Government constituting
ACB so also the complaint dated 9.6.2017 given by the 4%
respondent and the FIR dated 9.6.2017 registered by the 3™

respondent/ACB.

51. Tt is the case of the petitioners that petitioner Nos.1 to
3 are working iri the office of the Joint Commissioner of Commercial
Taxes, Beigaum. Whiie they were working in the Commercial Tax
Cffice, Outward Cneckpost, Nippani, on 5.6.2017 an anonymous
comglaint was received by the office of the Superintendent of
Police, ACB, North Zone, Belgaum, alleging that the officers in the
cutward Check post, Nippani were collecting illegal gratification
from lorries which were transporting various materials/goods. The

said complaint was forwarded to the 4™ respondent, who in turn,
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has visited the spot. Thereafter, the 4 respondent has sent the
complaint to the 3™ respondent. Based on the said complaint. the
3" respondent has registered the FIR for the offences punishable
under Sections 7,8, 13(i)(d) r/w Section 13(2) of the PC 4ct.  The
names of the petitioners are not found in the FIR, but a vegue
statement was made in the FIR that the case is registered against
the officials working in the sad check post. Thereafter, trap
mahazar was conducted and it is found that there is absolutely no
material to show that the petitioneirs had cemanded and accepted
the illegal gratification. Inspite of the trap being unsuccessful, the
petitioners and otherz were taken to custody and subsequently,
they were released on bail. The petitioners sought to allow the
writ petition by auacshing the Government Order dated 14.3.2016 so

also the compiaint and FIR registered by the ACB.

(m)  Writ__Petition No. 22851/2018 (filed in_ personal
interest)

52. The petitioners have filed this writ petition in their
personial interest for a writ of certiorari to quash the Government

Oraer dated 14.3.2016 issued by the State Government constituting
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ACB so also the complaint dated 12.4.2018 given by the 4%
respondent and the FIR dated 12.4.2018 registered in Trime

No.3/2018 by the 3™ respondent/ACB.

53. It is the case of the petitioners that the 1% petitioner is
a public servant working as Sub-Registrar in the Revenue
Department; 2" petitioner is a practicing advocate in Kadur taluk;
and the 3™ petitioner is working as Computer Operator in the office
of the Sub-Registrar, Kadur. It is further contended that the

petitioner Nos.z and 3 are not pubiic servants.

54. It is further case of the petitioners that one Smt.
Seethamma. who is ailing and bed ridden made a request for
private attendance for registration of Will and absolute sale deed on
23.4.2018 to the 1% petitioner.  After seeing the relevant records,
the 1%° petitioner has personally visited the house of Smt.
Seethamma and registered two documents viz., Will and absolute

sale deed.

55. When things stood thus, the 4™ respondent has given

corplaint to the 3™ respondent alleging that the 1%t and 2™
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petitioners have demanded illegal gratification to do official work by
registering the Will and absolute sale deed. The complaint given
by the 4™ respondent shows that he is nct connected to the
transaction and documents executed by Simt. Seethamma. Based
on the allegation made in the complaint, the 2™ responcient/ACB
has registered a case against the petitioner Nos.1 anc¢ 2 under the
provisions of Sections 7,8 and 13(1){d) r/w Section 13(2) of the PC
Act in Crime NO.3/2018 on 12.4.2018. Iri the complaint, it is
alleged that the 2" petitioner Is a starnp vendor, which is factually

incorrect and in fact, he is a practicing advocate.

56. Based on the version of the 4 respondent, an
entrustment mahazar was drawn on 12.4.2018 and the alleged
money was given to the 4™ respondent to lay a trap against the
petitioners in presence of two panchas. However, they could not
lay trap on the petitioners. Again, on 23.4.2018 one more
entrustment rmmahazar was drawn to lay a trap against the
petitioners. Even on the said date, they could not lay a trap
against the petitioners and therefore one more mahazar was drawn

on 23.4.2018. The petitioners further submit that again on the 3™
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occasion, the entrustment mahazar was drawn on 24.4.2018 at
7.45 a.m. and prepared to lay a trap on the petitioners. Even on
that day, the petitioners have not been caught red handed and the
trap was not successful. The trap mahazar shows that he 4%
respondent has given the alleged money *o the 2™ petitioner who is
no way in picture till the alleged tirap has taizen place. The trap
mahazar does not disclose ttiat there was a demand on the part of
the petitioner No.1 and the petitioner No.1 has accepted the
alleged illegal gratification. The purchaser, namely, one Smt. S.
Sendhamarai has appeared before the 1% petitioner and has given
a statement that there is no demand of bribe by the petitioners and
she has not given any instructions to the 4" respondent to give a
complaint against the petitioners. The petitioners sought to allow
the writ petition by quashing the Government Order dated
14.3.20616 so also the complaint and FIR registered against them by

the ACB

{n} Writ Petition N0.9147/2019 (filed in personal interest):

57. The petitioner has filed this writ petition in his personal

interest for a writ of certiorari to quash the Government Order
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dated 14.3.2016 issued by the State Government constituting ACB
so also the complaint dated 20.11.2018 given by the 4** respondent
and the FIR dated 20.11.2018 registered in Ciimie N0.320/2018 by

the 3™ respondent/ACB.

58. It is the case of the pestitioner that he is a Government
servant belonging to Public Works Department and on deputation
working in Bruhath Bengaluru Mahanagara Palike as Assistant
Director of Town Planning, Mahadevanura, curing the year 2018.
At that time, one Sri Ajay Jayanthiial has applied for sanction of
building plan for construction of propnerty in Varthu Hobli, Bangalore
East taluk, Bangaloie. It is the allegation of the 4™ respondent on
behalf of said Sri Ajay layanthilal that the petitioner and another
namely Sri Srinivas Gowda, Assistant Engineer are demanding huge
amount of bribe for sanctioning of the building plans. Since the
client of the 4™ respondent is not willing to pay the bribe amount,
he has recoraad the conversation of the petitioner on 19.11.2018
when he visited the office of the petitioner. Thereafter on
20.11.2018, the 4" respondent has given the complaint to the 3™

respondent alleging that the petitioner and another have demanded
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illegal gratification to the tune of Rs.5,00,000/- for sanction of
building plan. Based on the said comnlaint, the 3™
respondent/ACB has registered the case acainst the petitioner
under Section 7(a) of the PC Act. The enftrustment mahazar was
drawn by the 3™ respondent in presence of the panch witness on
20.11.2018. Thereafter, the 3™ respondent has laid & trap against
the petitioner and the trap rnahazar was also drawn in presence of
two witnesses. The trap mahazar shows tinat the petitioner is not
caught red-handad and the alleged money has not been recovered
from the petitioner. It furtiher discioses that the petitioner has
absolutely not rmade any demand from the 4™ respondent.
Therefore, The petitioner sought to allow the writ petition by
quashina the Goverrment Order dated 14.3.2016 so also the

compiaint and FIR registered against him by the ACB.

(o) Writ Petition No0.18042/2019 (filed in__personal
interest):

59. The petitioner has filed this writ petition in his personal
interest for a writ of certiorari to quash the Government Order

dated 14.3.2016 issued by the State Government constituting ACB
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so also the subsequent supporting Government notifications dated

19.3.2016, 30.3.2016 and 21.4.2016.

60. It is the case of the petitioner that en 19.5.2017, the
respondent No.2/ACB generated a source report bv gathering
information and particulars with regard to his alleged
disproportionate assets. The said sourre report was transmitted to
the Superintendent of Police on 9.5.2017. Cn the said date, the
Superintendent of Police directed Deputy Superintendent of Police,
ACB to register a case under Section 13(1)(e) and Section 13(2) of
the PC Act and to <onduct further enquiry. The Dy.S.P. had
registered a case oh 9.2.2C17 in Crime No.20/17 for the offences
punishable under the provisions of Section 13(1)(e) and 13(2) pf
the PC Act. In the source report, it is alleged that the petitioner has
amassed. disproportionate wealth in a sum of Rs.1,20,50,000/- at
102.12% of known sources of income. The registration of the case
as afcresaid is entirely illegal and contrary to Ilaw. The
respcondent/Police have usurped the powers to investigate from the
legally constituted body under the Karnataka Lokayukta Act by

registering a case without there being duly constituted legal body to



79

work as a Police Station. Therefore sought to allow the writ petition

by granting the reliefs sought for.

61. While reiterating the grcunds urged in Writ Petition

No0.16222/2017 and connected PILs., with regard to -

- Presidential assent to the Karnataka Lokayukta Act,
1984;

- setting up an institution of Karnataka Lokayukta by
abolishing the Vigilance Commission;

- Government nctificatinns dated 6.2.1991, 8.5.2002
and 5.12.20C2 that authorized the Lokayukta Police
with powers to investigate and had declared the
offices of Police Inspectors of Lokayukta as Police
Staticns;

- -method of appointment of Lokayukta and Upa-
Lokayuikta;

- strength and composition of the staff of Lokayukta;

- Division of the staff of Lokayukta into four wings viz.,
Administrative and Enquiry Wing, Technical Wing,

Police Wing and General Wing;
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- public servants covered under the KL Act;

- the independent nature of power of the Police Wing of
the Karnataka Lokayukta as held by the Hon’ble
Supreme Court in the case of C. Rangaswamaian
etc.,

- Issuance of Government Order dated 14.3.2016 and
subsequent supporting noftifications dated 19.3.2016

etc.,

the petitioners in all these writ petitions which are filed in personal
interest souaht to allow the writ petitions by quashing the
Government Order dated 14.3.2016 so also the subsequent
supporting Government notirications dated 19.3.2016, 30.3.2016

and 21.4.2016.

II. Cbjactions filed by the respondent No.1/State of
Karnataka in W.P. No.19386/2016

62. In the statement of objections filed by the State of
Karnataka, it is stated at the outset that the writ petition is mis-
conceived and is not maintainable, both on facts as well as law and

the same is liable to be dismissed in limine. The petitioner has
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made references to several issues which are factually incorrect,
misleading and completely lacking in bonafides. The petiticner is
a practising Lawyer and claims to have filea the present writ
petition in public interest. The petition lacks any kind of public
interest and it is politically motivated and lacks b£onafides. The
petitioner also has no locus-standi t prafer this writ petition and on
these preliminary issues itself, the writ petition is liable to be

dismissed in /imine.

63. Itis further stated in the objections that the Police Wing
attached tc the Karnataka Lokayukta, as it stood prior to the
impugned Notifications, in so far as its functions and powers to
investigate the cases arising out of the offences committed under
the pravisicns of PC Act, were independent of any control by the
office of Lokayukta and was never under the control of the
Karnataka Loukayukta. Investigations ‘qua’ offences under PC Act
were 'additional duties' entrusted to such Police of the Police Wing,
which by practice was being referred to as ‘Lokayukta Police', and in
so far as its jurisdiction to investigate the offences arising out of PC

Act, it carried out its duties as contemplated under the provisions of
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Code of Criminal Procedure, Karnataka Police Act and, the PC Act,
independent of any ‘control' by the Institution of the Karnataka
Lokayukta. This 'Police Wing' was part of the Siate Pclice, in the
same manner as the rest of the Police, in terms of the Karirataka
Police Act, in so far as it exercisad its powers to investigate the
offences under the PC Act. Therefore, hue and cry that has been
made out by the petitioner to the effect that by creating the Anti
Corruption Bureau, the State Goverament nas weakened the
institution of Lokayukia' or it has interfered with its functioning in
some manner, i5 wholly mis-conceivad, imaginary and lacking in
bonafides; especially since petitioner claiming to be a practicing

advocate.

64. It is further stated in the objections that as can be
noticed from a reading of Sections 7, 8, 9 and 12 of KL Act,
invastigations ccnitemplated are of civil nature ultimately resulting
in reports and recommending appropriate action to be taken
thereon. Under Section 14 of KL Act, when Lokayukta is satisfied

that public servant has committed any 'criminal offence’ and should
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be prosecuted for such offence, then he may pass an srder to that

effect and initiate prosecution of the public servant concerried.

65. It is further stated in the objectioris that on enactrnent
of 1984 Act, the Lokayukta Institution was provided with a ‘police
wing’, a ' technical wing’ and, an ‘enquiry wing fcr carrying out
the functions, under the KL Act. The KL Act empowers the
Lokayukta to inquire into complaints agairnst public servants.
However, it does not empower Lokayvukta o conduct or supervise
criminal investigations inte the offences of corruption by the public
servants and others, punisheble under the Indian Penal Code or the
PC Act or under any other statute. The State Government is
empowered to designate anr 'office' as a Police Station' under

section 2(s) of the Code of Criminal Procedure.

6¢G. Itis further stated in the objections that the PC Act and,
the Indian Perial Code. define the offences of corruption and
prescribe punishments. The procedure for investigation into
cffences relating to corruption is laid down in the Code of Criminal
Procedure and the PC Act. Accordingly, the Government, exercising

its powers under Section 17 of the PC Act, had earlier issued a
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notification on 06.02.1991 entrusting the Inspectors of Police, on
deputation to the Karnataka Lokayukta "police wing’, with the
powers of investigation under the PC Act. In addition, the State
Government exercising its power under section 2(s) of the Ciiminal
Procedure Code, had declared the offices of the Police wing of
Karnataka Lokayukta as the 'police stations' vide Notifications dated

08.05.2002 and 05.12.20C2.

67. Itis also stated in the objections that in the year 1992,
the Government by executive order, created a Bureau of
Investigaticn (BOI) iri the Karnataka Lokayukta, which was headed
by a Director General (DG) in the rank of Additional Director
General of Pglice. The Director General was made an independent
head oi the department with a separate Budget Head. However, in
199¢, the Government abolished the 'Bureau of Investigation' and
the 'post ¢f Director General' and the power of the Head of the
Department was also withdrawn. The Registrar, Karnataka
Lokavukta, was authorized to operate the finances of the Police
wing. This action of the Government brought the ‘police wing' under

the administrative and financial control of the office of Lokayukta.
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As a result, Police officers having powers of investigaticn under the
PC Act, were brought administratively subordinate to the Lokayvuita
who had however no statutory powers or duties toc administer any
penal statute, like Indian Penal Code, PC Act. The Lokayukta has
powers of a Civil Court in terms of provisions of Lokavukta Act, but

not a Criminal Court.

68. It is further stated in the objections that the issue of
competence of Lckayukta Police Wing to investigate the cases
under the PC Act was chailenged before this Court and later before
the Hon’ble Supreme Court. The Apex Court in the case of C.
Rangaswanzaiah -vs- ¥arnataka Lokayukta?®, finally decided (in
1998) on this isstie, stating that, the police officers of the State on
deputation to Karnataka Lokayukta continued to remain public
servants in the services of the State Government, as long as they
were not absorbed in the Karnataka Lokayukta. The Hon'ble
Suprere Court has held as under:

"This legal position is absolutely unassailable

oecause the State of Karnataka has merely lent the

* Supra at Footnote No.1
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services of these officers to the Lokayukta and, the
officers continued to be employees of the Stata. In spite
of the deputation of the officers with the Lokayukta, the
relationship of master and servant between the State of
Karnataka and these officers does not stand

terminated”.

69. It is further contended that the Lokayukta derives
powers and functions urder the KL Act, which gives power to
inquire into any action taken hy any public servant, in any case
where a complaint involving a grievance or an allegation is made in
respect of such action. For such enquiry, he is given the power of
civil court and the assistance of an 'enquiry wing', a 'technical wing'
and a 'police wing'. After such enquiry/investigation, the Lokayukta
is emnpowered to ask the competent authority to remedy or redress
the injustice or hardship. He is also empowered to send a detailed
report of investigation to the competent authority, which shall
examine and take action based on the report. The above powers of

the Lokayukta under the Lokayukta Act do not envisage any
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authority to Lokayukta, under criminal statues like Indiari Penal

Code and PC Act.

70. In view of the above legal position and after considering
all the aspects of the matter, the State Gevernment in the interest
of effective implementation of both the KL Act and the PC Act, took
a conscious decision to formalize the space between the Lokayukta
and the Police wing by separating the pcwers of the Lokayukta
Police Wing investigating into the criminal offences under Indian
Penal Code and P Act. Accordingly, the State Government issued
the G.O.No.DPAR 14 SLU 2016, dated 14.03.2016 constituting an
independent Anti Corrupticn Bureau (ACB) on the lines of the
Central Bureau of Investigation, without disturbing the powers and
functicns of the Lokayukta under the Lokayukta Act. 1In view of the
constitution of the new Anti Corruption Bureau in the State of
Karnataka, the powers of investigation given to the Police of
Lokayukta Poiice Wing earlier under Section 17 of the PC Act and
the Police Station status given to the offices of the Inspectors of
Poiice under Section 2(s) of the Code of Criminal Procedure for the

purpose of Prevention of Corruption Act were withdrawn.
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Thereby, the respondent/State denied the averments made in the

writ petition and sought to reject the writ petition.

III. Objections filed by the 2" respondent/AZB in WP
16223/17 and WP 16697/1i7

71. The 2™ respondent - ACB fiiad objections denying the
averments made in the writ petitions and coritended that in cases
pertaining to the PC Act, 1928, there exists a statutory bar to the
grant of interim relief in the form of stay or proceedings under the
Act. The petiticners in the present writ petitions have not alleged
that due to anv stated iiregularity or amission on behalf of the 2™
respondent, any failure of justice has been occasioned. Further, as
per the decisicn of the Hori'ble Supreme Court in the case of State
of Madhya Pradesh -vs- Virender Kumar Tripathi®, the stage
at which failure of justice may be claimed has not even reached in
the present ceses. Tt is further contended that Writ Petition is not
maintainable and the same is liable to be dismissed in limine for the
following reasons :

a. The Petitioner has deliberately

misled this Court on issues of fact through

° (2009) 15 SCC 533
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averments in the Writ Petition. It is submitted
that the Petition deserves to be rejected with

costs in limine.

b. The Petitioner has not raised any
substantive grounds challengirig the irnstitution
of the proceedings against him by the 2™
Respondent, but has raised irrelevant and
inconsequential  grounds, which should be

rejected.

C. There exists stronyg prima facie
basis to fi:lly investigate the Petitioner for the
offences uncer Sections 13(1)(e) read with
S.13(2) of the PC Act, based on the complaint.

72. Thus, the respondent/State has denied the averments
made in the writ petiticn and sought for dismissal of the writ

petition.

73. Except in the above writ petitions, neither the State nor
any other respondent has filed statement of objections in other writ
petitions including in the PILs filed by the Advocates’ Association,

Bengaluru in Writ Petition N0.21468/2016 and also in the writ
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petition filed by Samaj Parivarthana Samudaya in Writ Petition

No.23622/2016.

IV. Statement of legal submissions of Karnataka lLokayukta
in W.P. No. 19386/2016, W.P. H0.22622/2016, 58252-

58256/2017, 3109-3113/2018, 4319-4328/2018
and 47109/2018

74. It is contended that as per the recomrinendations of the
Administrative Reforms Commission, the Institution of Lokayukta
was set up “for the nurpose of improving the standards of public
administration, by locking into complaints against administrative
actions, including cases of corruption, favouritism and official
indiscipline in administrative  machinery.” The Institution of
Lokayukta was created in 1685 under the KL Act, which received
the assent of President of India on 16.1.1985. As per Statement of
Objects and Reasons of the KL Act, apart from looking into
compiaints = against administrative actions, including cases of
corruption, the KL Act deals with definition of “corruption”, which
incitides anything made punishable under the provisions of the PC
Act. The terms, ‘Action’, ‘Allegation’, ‘Grievance’, and

‘Maladministration’ are defined under Section 2; Section 7 deals
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with matters which may be investigated by Lokayukta and an Upa-
Lokayukta; Section 9 deals with provisions relating to ccmplaints
and investigations; Section 12 relates to reports of Lokayukta etc.;
Section 14 deals with initiation of prosecution; Section 15 iclates
to staff of Lokayukta; and Secticns 17, 17A and 19 deal with insuit,

contempt, inquiry, delegation etc.,

75. By a combined reading of the objects of the KL Act and
provisions of the said Act, it is clear tihat the Act is substantive law
dealing with cases of corruption in public administration. The
Government of Karnataka filled up certain gaps in the KL Act, by
issuing the eariier notifications dated 26.5.1986 under section 2(s)
of the Code of Criminal Precedure and notification dated 26.5.1986
under Section 17 of the PC Act for the purpose of investing the
Police Gfficers of the Karnataka Lokayukta for investigation of the
offences under PC Act. To the same effect were the subsequent
notifications dated 6.2.1991, 2.11.1992, 8.5.2002 and 5.12.2002;
whereby the Government of Karnataka empowered and entrusted
the pcwers of investigation in the officers of Lokayukta for the

purpose of PC Act, subject to the overall control and supervision by
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the Lokayukta or UpalLokayukta as the case may be. The said
actions of the Government of Karnataka entrusting additional
functions in the police officers attached to the Pclice Wing to the
Lokayukta has been considered and approved by the Hori'ble Apex
Court in the case of C. Rangaswamaiah -vs- Karnataka
Lokayukta®. In the said case, the Hon’ble Supreme Court
specifically considered the issue of deputation and entrustment of
additional functions by seeking to harmonize Section 17 of the PC
Act and Section 15 of KL Act. As observed by the Apex Court in
paragraphs 25 to 28, consert of the Lokayukta was necessary for
the purpose of entrusting tne functions of the investigation under
Section 17 of the PC Act. The relevant portion of paragraph 23 is
as under:
“The lending authority cannot entrust extra duties

withcut the consent of the borrowing authority”.

76. In view of the observations and findings in the case of
Rancaswamaiah’ stated supra, it is submitted that the converse

of the same is true, in as much as, the consent of borrowing

% Supra at Footnote No.1
" Supra at Footnote No.1
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authority should be obtained before withdrawing from the extra
duties. The Hon’ble Supreme Court subsequently described how
the process of consultation should be followed in the case of
Justice Chandrahekaraiah (Retd.) -vs- Janekere C. Kiishna

and others®.

77. It is further contended that for tiie 1ssue of the
notification dated 19.3.2016, purperting to withdraw the powers of
the Lokayukta Police, the Government of Karnataka seeks to derive
its power from Secticn 21 of General Clauses Act, 1897 for the
purpose of witharawing thie police powers granted to the Lokayukta
Police for issuing eariier notification of 1986, 1991, 1992 and 2002.
The Apex Court has heid the consent of the borrowing authority is
necessary for entrustment of extra duties. As soon as such duties
were entrusted, the power under Section 17 of the PC Act is used
up. Inview of the fact that similar conditions were not fulfilled and
since the reqguirement of ‘information’, or ‘approval’ or ‘consultation’
or ‘cbtaining consent’” has not been complied with, by the

Goveriniment of Karnataka for the purpose of withdrawing or

* AIR 2013 SC 726.
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superseding the earlier notifications, the Government cf Karnataka
should have fulfilled the conditions which would have enabled them
to exercise the power. However, since the ccnsent of the
Karnataka Lokayukta was not obtained for the withdrawal &f the
police powers by the issue of notification dataed 19.3.2016, the
power under Section 21 of the General Clausez Act is not available.
As held by the Hon’ble Supreme Court in the case of State of
Madhya Pradesh -vs- Ajay Singh®, the aeneral power under
Section 21 of the Ceneral Ciauses Act, to rescind the notification
has to be understnod in the iight of the subject matter, context and
effect of the relevant provisions of the statute under which
notification is issued and the power not available after an

enforceable right as accurate under notification.

76. It is further contended that the Hon’ble Supreme court
in the case of Justice Chandrahekaraiah (Retd.) -vs- Janekere
C. Krishna and others'® stated supra has referred to the
recommendations of the Administrative Reforms Commission which

has recommended for appointment of the authority which is

° AIR 1993 SC 825
' AIR 2013 SC 726
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independent of the Executive, Legislature and the Judiciary. It is
further observed that the Institution of the Lokayukta shouid be

demonstrably independent and impartial.

79. The power of initiating prosecution is investea with the
Lokayukta under Section 14 of the KL Act, the formation of another
Bureau, Department, Wing or any cther Team, which is not under
the supervision and control of the Lokayuita does not align with

object of the KL Act.

80. Since the ‘decisicri making’ Public Servants have been
placed differently, compared to the other Public Servants in terms
of the notification dated 14.3.2016, there is violation of
fundamental right under Articles 14 and 21 of the Constitution of
Iindia. A Police officer who is working under the disciplinary
control of the Home Department and/or Government of Karnataka,
while being ar Investigating officer under the Anti Corruption
Bureau cannot be expected to conduct a fair and impartial inquiry
cr investigation in relation to high ranking Public Servants. On the
other hand , a police officer working under the supervision of the

Lokayukta is insulated from such influence. Article 21 of the
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Constitution of India ensures right to life and liberty to every
person. The said rights are required to be protacted &and
safeguarded even in respect of 'public servants’ faliing within the
definition of Section 2(12) of the KL Act, in the largar public
interest. The representatives of the peopis, who are public servanis
and also full time government officials, who are government
servants, are well protected if the investigation powers under the
PC Act, are with the Lokayukta. Thare is absniutely no chance for
vindictive action at the instance of political opponent against the
representatives of the pesple. Same is the position in respect of the
bureaucrats who take an independent decision in the larger public
interest. If the investigaticn agency is not independent then the
right to life and libeity guaranteed to the citizens under Article 21 is

tihreatened.

81. Under the KL Act and Karnataka Lokayukta Rules -
1985, uncisputedly Lokayukta and Upa-Lokayukta are declared to
pe persons of high responsibility and of impeccable character and is

given status akin to the Chief Justice of India. Some of the relevant
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provisions which ensure independence of Lokayukta as provided

under the provisions of KL Act and Rules are as under:

(1) The Hon'ble Lokayukta is appointed by the Gavernor
on the advice of the Chief Minister in consultation with
the Chief Justice of High Court of Karnataka, the
Chairman of the Karnataka Legislative Ccuncil, the
Speaker of the Karnataka Legislative Assembly, the
Leader of tha Oppcsition in the Karnataka Legislative
Council and the Leader of the Opposition in the
Karnataka legislative Assembly as contemplated under

the provisions of Section 3(1) and 3(2) of the KL Act..

(ii) The Hon'ble Lokayukta, before entering office, make
aind subscribe before the Governor or some other
person appcinted in that behalf, an oath of affirmation
as contemplated under the provisions of Section 3(3) of

the K!. Act.

(iit) The service conditions, the allowance and pension
of the Hon'ble Lokayukta is the same as that of the

Chief Justice of India and the salary is that of the Chief
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Justice of High Court as contemplated under Rule € c¢f

the Karnataka Lokayukta Rules.

(iv) Removal of the Hon'ble Lokayukta is by a process
(impeachment) which is similar as that of the Horn'cle
Judges of the High Court and Supreme Court as

contemplated under Section 6 of the KL Act.

(v) To ensure independerice and no-conflict, Hon'ble
Lokayukta, shall noct ke connected with any political
party, cannot hold any offica of Trust or profit, must
sever nis connections  with  the conduct and
management of any businass, must suspend practice of
any profession as conteamplated under Section 4 of the

Ki Act; and

(vi) To ensurz independence and no-conflict, on ceasing
to hoid office, the Hon'ble Lokayukta is ineligible for
furtner employment to any office of profit under the

Government of Karnataka or any other Authority.
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Corporation, Company, Society or University relating to

Government of Karnataka.

82. It is further contended that the Pclice Officers who are
working for the Karnataka Lokayukta carinot be rermoved without
the consent of the Lokayukta as contemplated in terms of Section
15 of the KL Act. The obhject of thiz provision is to ensure the
independence of the investigating agency. Und=ar Section 15(3) of
the KL Act, the said Police Officers are under the direct supervision
and disciplinary centro! of the Lokayukta as per Section 15(3) of the
KL Act. Seo far as the ACB Folice are concerned, they are under the
direct control of the Executive and their tenure in it is not ensured.
The interference in their investigation by the Executive is not ruled
out. Therefore, the fear/threat of transfer or vindictive action
against them is also not ruled out. The notification dated
19.3.2016 issued by Government of Karnataka withdrawing status
of the Police Gtation on Lokayukta is contrary to the provisions of
Section 14 of KL Act read along with other provisions of the said Act
and PC Act as well as Karnataka Police Act, 1963. Even if it is

held that the notification dated 19.3.2016 withdrawing the status
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of Police Station as per Section 2(s) of the Code of Criminal
Procedure on the Officers of the Lokayukta, is valid in law, it is
permissible for Lokayukta to independently exercise the power of
getting an FIR registered on the basis of the ccmplaint laid tcfore

Lokayukta etc.,

83. A careful reading of Section 14 of the KL Act makes it
clear that, after investigaticn into any complaint, in case the
Lokayukta or an Upaiokayukta is satisfied tihat a public servant has

committed "any" criminal offence and should be prosecuted in a
court of law for sucir offence, then he may pass an order to that
effect ana initiate piosecuticn of the public servant concerned and if
prior sanction of any authority is required for such prosecution,
then notwithstanding anything contained in any law, such sanction

shali be deemed to have been granted by the appropriate authority

on the date of such order.

84. As already stated supra, the KL Act has been passed on
the basis of the recommendation made by the Administrative
Reforms Commission, recommending for setting up of an Institution

of Lokayukta for the purpose of improving the standard of public



101

administration, by looking into the complaints against the
administrative actions, including cases of corruption, favouritism
and official indiscipline in administrative measure. 1t is further
contended that there cannot be two views that by means of
legislation itself it was open tc the legislature to create an
institution conferring powers of investigation both under criminal
and civil jurisdiction. The reacling of several provisions of the
Karnataka Lokayukta Act makes it clear that the Lokayukta as an
institution having beer created for the purpose of preventing
maladministratiorr in public administration of the State, is
empowerad to do sc nat only by instituting disciplinary action
against erring public servants but also by initiating criminal
proceedings, wherever required on the basis of the materials on

record.

85. The provisions of Sections 7(1) and 7(2A) of the KL
Act confers the power to the Lokayukta to investigate against the
several authorities/public servants of the State and empower the
Lorayukta or an UpaLokayukta to investigate any action taken by or

witn the general or specific approval of the public servant, if it is
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referred to him by the State Government. Section 8 of the KL Act
specifically bars the matter set out in the said Section from
investigation and section 9 of the KL Act enebies any perscns to
make a complaint under the said Act tc the Lokayukte or Upa-
Lokayukta. No doubt the Act does not define what is meant. by
‘complaint’.  The provisions of section 9(2) of the KL Act stipulates
that the complaint shoulc be made in the prescribed form under
Rule 4 of the Karnataka Lokayukta Rules. Though the definition of
‘complaint” is nct provided in the Act, the Act defines the terms
‘Allegation” under Secticri 2{2); ‘'Grievance’ under Section 2(8);
‘Corruption’ under Section 2(5); and ‘Mal-administration’ under
Section 2(19) of the K. Act. In the absence of specific provision in
the Act, it is well settied that the Courts can look into the definition
of those terms provided in the similar statutes or general definition

provided,

&6. It 1s further contended that under the provisions of
Section 2(e) of the Lokpal and Lokayuktas Act - 2013, the

‘compiaint’ is defined as under:
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“Complaint means a complaint, made in such
form as may be prescribed, alleging that a public
servant has committed an offence punishaole under

the PC Act, 1988”

87. It is further contended that Secticn 15 of the KL Act
relates to staff of Lokayukta. The obhject of Section 15 is to make
the institution of Lokayukta autoncmous and its staff to be under
the direct administrative supervision ana disciplinary control of the
Lokayukta, with & view tc ensure independence and objectivity to
the said  staff of the Lokeyukta in assisting the
Lokayukta/Upalokayulkta in discharge of their duties. It is further
contended that the cbject of the enactment is to provide
transparency in puplic administration. In this context, it is relevant
to refer to Section 190 of the Code of Criminal procedure, which
deals with powers of the Magistrate to take cognizance of the
offence by Magistrates. In view of the provisions of Section 190 of
the Code of Criminal Procedure, the Magistrate can take cognizance
on the basis of the (1) complaint. (2) Police Report and (3) suo

motu (Upon his own knowledge). Therefore, cognizance of an
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offence can be taken on the basis of the police report or on the
basis of a complaint filed as provided under Section 200 of the Ccde
of Criminal Procedure and also suo motu, that is on the basis of

information.

88. Section 23 of the KL Act ermnmpowers the State
Government by Notification in its oificial gazette tc make rules for
the purpose of carrying into effect the provisiors of the said Act. In
exercise of the said power, the State Government has framed the
Karnataka Lokayukta (Caare, Recruitment and Conditions of Service
of the Officers and Empioyees) Rules, 1988. Rule 3 of the said
Rules provides foir strength and composition of the staff of
Lokayukta. Rule 4 provides for recruitment and minimum
qualification of the Staff. First Schedule of the said Rules provides

for four wings in the Lokayukta. They are:

(1) Administration and Enquiry Wing;
(2) Technical Wing;
(2) Police Wing; and

(4) General Wing.
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89. It is further contended that 2"® Schedule of the said
Rules provide for the qualification of the staff to be recruited or
deputed. Technical Wing consists of officials in ihe cadre of Chief
Engineer/Engineers and Deputy Director of Statistics ac wcil as
Deputy Controller of Accounts. The Police Wing consizts of the staff
deputed from Police Department in the cadre of IP5S as well as

Karnataka Police Service.

90. The cadre of the officers who are part of the institution
of Lokayukta inciudes one Police Officer in the rank of Additional
Director Generai of Palice, who is an IPS Officer, one police officer
in the rank of Ceputy Inspector Ceneral of Police, 23 police officers
in the rank of Superintendent of Police, 43 police officers in the rank
of Deputy Superintendent of Police, 90 police officers in the rank of
Police Inspector, 13 police officers in the rank of Police Sub-
Inspector, 4 police officers in the rank of Assistant Sub-Inspector of
Police and 14Z police officers in the cadre of Head Constable. Apart
from the above, 234 Civil Police Constables, 15 Head Constable
Drivers, 30 Armed Police Constables and 148 Armed Police

Conistable Drivers. Therefore, statutorily a Police Wing is created
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and made as an inseparable part of the Lokayukta Instituticn. The
powers of the Police Wing in no way can be taken away by virtue of
the two notifications impugned in the present writ petition, ore
withdrawing status of police stations of Lokeyukta and the sccond
constituting ACB. The Police Wirigq attached to thre institution of
Lokayukta has all the powers and auties conferred on it under the
Karnataka Police Act, 1964, and also under the Code of Criminal

Procedure.

91. It is further contended that Section 2(16) of the
Karnataka Police Act defines the term "Police Officer", which means
any member of tne Folica force appointed or deemed to be
appointed under the said Act and includes a special or an additional
police officer appointed under section 19 or 20 of the said Act.

Section 65 of the Police Act provides for duties of a Police Officer.

92. It is also contended that the only restriction provided
under the provisions of PC Act is that the officer to investigate the
cfiences punishable under the PC Act should not be below the rank
of DySP, as is clear from the reading of Section 17(c) of PC Act.

Therefore, cadre strength of the Karnataka Lokayukta referred to
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above shows that there are police officers in the cadre of ADGP,
DIGP, SP and Dy.SPs in all around 747 officers. As cuch, there
cannot be any difficulty or objection for the Lokayukta Police in the
cadre referred to above to conduct investigation in respect sf the
offences punishable under PC Act. There is no prohibition under the
PC Act in relation to the power of the Lokayukta Police, referred to
above, to conduct any investigaticn with regard to the offences

punishable under PC Act.

93. It is further ccentended that KL Act is a self contained
code providing for Investigetion, filing of complaint and all other
incidental matters with tihe police attached to the Lokayukta
institution by virtue of statutory provisions. Thereby, when the
Karnatzka Lokayukta .Act is holding the field, it is not permissible
for the State in exercise of its executive power under Article 162 of
the Constitucion of India to constitute ACB to nullify the power
conferred on the Lokayukta as an institution under the KL Act. In

suphnrt of its contention, Lokayukta relied upon judgment of the
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Hon'ble Supreme Court in the case of I.T.C. Bhadrachalam

Paperboards vs. Mandal Revenue Officer, AP 1.

94. It is further contended that the State Governrnent
under Article 162 of the Constitution of India, has issued
notification constituting ACB on an erroneous understanding of the
judgment of the Hon'ble Supreme Court of India in the case of C.
Rangaswamaiah and others -vs- Karnataka Lokayukta and
others 12.In fact the said judgrnent curtails the power of the State
Government to constitute ACB c¢r any alternative mode of
investigating agency and interfere with the functioning of the
Lokayukta. The only principle irn the Rangaswamaiah'® case is
that, it permits entrustment. of extra work to any other investigating
agency/ACE only to a limited extent and that too with the consent
of Lokayukta. In the present case, the consent of the Lokayukta
has not beeri obtained. It is further contended that the power is
conferred on a very high authority, who is either the former Judge

of Supreme Court or who was the Chief Justice of the High Court or

1. (1996)6 SCC 634.
2 Supra at Footnote No.1
'* Supra at Footnote No.1
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who has been a Judge of the High Court for a period more than 10
years to be Lokayukta and any High Court Judge t2 be
Upalokayukta. It is well settled principle o law that while
interpreting the provisions of law, the object of the legislation is
required to be kept in mind, as held by the Hon'ble Suprerne Court

in case of Manmohan Das v. Bishun Das*?.

95. In view of the dictum of the Hon'ble Supreme Court in
the case of Institution of A.P. lLokayukta UpalLokayukta &
Others v. T. Rama Subba Reddy & Another'® (Para 17) and the
mandate of Sectisn 62 of the Lokpal and Lokayukta Act, 2013, any
effort to disband the Institution of the Karnataka Lokayukta will be
regressive. Hence, the Government Order dated 14.03.2016,
notification dated 19.03.2016 and all subsequent notifications
issued pursuant to the Government Order dated 14.03.2016 for the
purpose of forimiation and working of the ACB, could not have been
issued. The same is hit by the requirement of Section 21 of the

Generai Clauses Act.

14 AIR 1967 SC 643.

5 (1997) 9 scC 42
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96. The notifications dated 19.3.2016 withdrawing the
powers of the Lokayukta Police under Section 17 cf the PC Act read
with Section 21 of the GC Act, is bad in law and there is no scurce

of power to issue such notificaticns.

97. It is further coirtended that the Government Order
dated 14.03.2016, is not tenabie 1n view of the same being contrary
to the law laid cown by the Hon'ble Apexx Court. Paragraph 5 of
the Government Order seeks to create an additional layer, which is
not in ccnsonarice with the judgements of the Hon'ble Supreme
Court in the case of Vineet Marain v. Union of India'® and Dr.
Subramanian Swamy v. Director, CBI & Another!’. In the
circurnstances sought to pass appropriate orders in the interest of

public at large.

98. We have heard the learned counsel for the parties.

16 AIR 1998 SC 889
"7 (2014) 8 SCC 682
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V. Arguments advanced by Sri Ravi B. Naik, learned senior
counsel for Sri K.B. Monesh Kumar, learned counszei for the

petitioners in W.P. Nos.19386/2016 and 21468/2015%

99. Sri Ravi B. Naiik, learned senior counsel for the

petitioners in Writ Petition No0s.19386€/2016 and 21468/2016
contended that the provisions of Section 17 of th= P.C. Act specifies
the persons authorized to investigate any offence punishable under
the said Act. He woulcd further contend that earlier notifications
dated 6.2.1991 and 2.11.1992 were issued by the State
Government in supporc of the Lokayukta. In view of the provisions
of section 15 of the KL Act, there shall be such officers and
employees as may be prescriced to assist the Lokayukta and the
Upa-Lokayukta in the discharge of their functions under the said
Act. He wculd further contend that without prejudice to the
provisions of Section-i of the Lokpal and Lokayuktas Act, 2013,
the Lokpal may. ir the purpose of conducting any preliminary
inquiry or investigation, utilise the services of any officer or
crganization or investigating agency of the Central Government or
any State Government, as the case may be with prior concurrence

of Central and State Government.
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100. The learned senior counsel further contended that the
statutory powers assigned to Lokayukta and Upa-Lokayukta inder
the provisions of the KL Act cannot be diluted by the executive
orders passed by the State Government under Article 162 2f the
Constitution of India. The provisions of Section 23 of tha KL Act
empowers the Government to malke rules. He would further
contend that earlier the State Geovernment, in exercise of the
powers conferred by Clause (s) of Section z of the Code of Criminal
Procedure, has issued notification declaririg the offices of Lokayukta
Police as Police Stations, theresby they have power to investigate
the offen:es punishabie under the PC Act. The same is withdrawn
by the impugned executive order, thereby made the Lokayukta and
Upa-Lokayukta powerless - paper tigers. He would further contend
that the State Government by notification dated 2.11.1992 and in
partial modificatiori of the earlier Notification dated 6.2.1991, has
autherized ali- the Inspectors of Police, Office of the Karnataka
Lokayukta for the purpose of the proviso to Section 17 of the PC
Act, subject to the overall control and supervision by the Lokayukta
or Upa-Lokayukta as the case may be. Now by virtue of the

nresent notification, the said power is withdrawn which is
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impermissible.  The learned senior counsel further contendad that
the field occupied under the provisions of the KL Act, cannot be
taken away by the State Government by way of the nctification

dated 14.3.2016, thereby he sought to allow the petition.

101. In support of his contentions, learned senior counsel
relied upon the dictum of the Hon’ble Supreme Court in the
case of C. Rangaswamaish -vs- Karnataka Lokayukta'®
(paragraphs 26 to 30).

VI. Arguments advanced by Sri M.S. Bhagwat, learned senior

counsel for the patitionars iin Writ Petition N0s.9147/2019,
16222/2017, 16223/2017, 16703/2017, 108010/2017,
108689/2C17, 1086902/2017 and 22851/2018

102. Writ Petitior: N0s.9147/2019, 16222/2017, 16223/2017,

16703/20i7, 108010/2017, 108689/2017, 108690/2017 and
22851/2018 are filed by the individual petitioners in their personal
intarest challenging the Government Order dated 14/03/2016

constituting ACB under Article 162 of Constitution of India.

103. Sri M.S. Bhagwat, learned senior counsel appearing for

petitioners in the above writ petitions contended that Entry-2 of List

'8 Supra at Footnote No.1
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II to the 7™ Schedule of the Constitution of India conternplates
Police (including railway and village police) subject to the provisions
of Entry 2A of List-I. Entry 2A of List-I contemplates deployment
of any armed force of the Union or any other force subiect tc the
control of the Union or any contingent or unit therecf in any State
in aid of the Civil power; powers, iurisdiction, privileges and
liabilities of the members of such fercez while on such deployment.
He would further contend that the provisions of Section 3 of the

Karnataka Police Act, 1963 contemplates that “there shall be one

Police Force for the whoie State”, thereby the State cannot create

one more police wing i.e., ACB under Article 162 of the Constitution
of India. He would further contend that the provisions of Section 4
of the Karnataka Pclice Act contemplates Superintendence of Police
Force to vest in the Government. The provisions of Section 20-A of
the = Karnataka Folice Act contemplates the State Security
Commission. When there is a specific wing under the Karnataka
Police Act, introducing of one more authority would not arise,
thereby the Executive order of the Government dated 14/03/2016
is contrary to the provisions of Sections - 3, 4 and 20-A of the

Police Act. Absolutely, there is no possibility of impartial
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investigation at the instance of the authority constituted under the
notification. He further contended that the object of the Lokavuikta
Act depicts that the Administrative Reforms Commissionn had
recommended for setting up of the institution of Lokayukta for the
purpose of improving the standards of public administration, by
looking into complaints against administrative actions, including
cases of corruption, favouritism and official indiscipline in
administration machinery. He refeired to the provisions of Section 2
(2) of the KL Act, which ccntemplates that ‘allegation’ in relation to

a public servant means any affirmatior: that such public servant -

(a) has abused his position as such public servant to
obtain any gain or favour to himself or to any other
person or to cause undue harm or hardship to any

other person;

(b) was actuated in the discharge of his functions as
such public servant by personal interest or improper

or corrupt motives; and

{c) is guilty of corruption, favourtisim, nepotism, or

iack of integrity in his capacity as such public servant.
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104. Learned senior counsel contended that as per sub-
section (5) of Section 2 of the KL Act, ‘corruption’ includes
anything made punishable under Chapter IX or the Indian Penal
Code or under the provisions of PC Act. H2 also contended that
sub-section(8) of Section 2 of the KL Act defines ‘gricvance’, which
means a claim by a person that he sustained injustice or undue
hardship in consequence of maladmiriistration. He further
contended that Section 7 of the KL Act deals with matters which
may be investigated by the Lokayukta and an Upa-Lokayukta.
Section 7(2) of the KL Act prescribes that subject to the provisions
of the said Act, an Upa-lckayukta may investigate any action which
is taken by or with the general or specific approval of, any public
servant not being thke Chief Minister, Minister, Member of the
Legisiature, Secretary or other public servant refereed to in sub-
saction {1), in any case where a complaint involving a grievance or
an allegation is made in respect of such action or such action can be
or could have been, in the opinion of the Upa-Lokayukta recorded in

writing, the subject of a grievance or an allegation.
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105. Learned senior counsel further contended that the
provisions of Section 14 of the KL Act contemplates initiation of
prosecution and Section 23 of the KL Act contermnplates power to
make rules. He further contended that a separate pelice wiizg has
been constituted to look after the allegetion of corruption against
the public servant. In view of the aforesaid provisions of KL Act
and the Rules, the State Government has no authority to pass an
executive order under the provisions of the Article 162 of the
Constriction of India, diluting the statutory powers as contemplated
under the KL Act and the Poiice Act. He would further contend that
Section 63 of the Lokpal and Lokayuktas Act, 2013 relates to
establishment of Lokayukta and as per the said Section, every State
shall establish a body o e known as the Lokayukta for the State, if
not sc estahlished, constituted or appointed, by a law made by the
State Legislature, to deal with complaints relating to corruption
against certain public functionaries, within a period of one year
from the date of commencement of the said Act. He would further
contend that the object of the Lokpal and Lokayuktas Act as stated
supra is that there must be a Lokayukta to deal with complaints and

eradicate the corruption under certain public functionaries, thereby
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the executive order passed by the State Governmeaent

impermissible and the State Government indirectly 2ncouraging the

corruption in the State.

petitions.

106. In support of his contentions, the learned senior counsel

relied upon the following judgments:

(1) State Of Sikkim vs Dorjee Tshering bhutia And Ors

(2)

(3)

(4)

(5)

(6)

[1991(4) SCT 243 (paragraphz 14 & 15)

Dr. D.C. Wachwa & Ors vs State Of Bihar & Ors
[1987(1) SCC 378 (Paragraph No.7)

Bishanmibhar Dayal Chandra Mohan vs. State Of
Uttar Prad=sh & Ors [(1982)1 SCC 39] (paragraph
No.27)

B.N.Nagarajan & others vs. State of Mysore &
cthers [AIR 1966 SC 1942] (paragraph No.5)

M.V.Dixit vs. State of Karnataka & others
[2004(6) Kar. L.J. 69] (Paragraph No.24)

C.Rangaswamaiah & others vs. Karnatka
Lokayukta & others [(1998) 6 SCC 66]:
(paragraph No.24)

Therefore, he sougni to aliow tha writ
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(7) Prakash Singh & others vs. Union of India &
others [(2006)8 SCC 1] (paragraph No.31ij:

(8) State of Gujarat & others vs. State of Gujarat &
others [(2010) 12 SCC 254]

VII. Arguments advanced by Sri V. Lakshiminarayana,
learned senior counsel/amicus curiae

107. Sri V. Lakshminrarayana, learned senior counsel, on
instructions from the instructing counsel, submitted that W.P.
No.58252/2017, 3109,/20i8 ard 4319/2018 may be dismissed as
withdrawn and accordingly, the said writ petitions were dismissed
as withdrawn by separate corders on 27.6.2022. However, since
he was appearing foir some of the private parties and has argued
the matter at lerigth, this Court by the order dated 27.6.2022
requested him to @assist the Court as an amicus curiae.

Accordingiy, he ascisted the Court as amicus curiae.

108. Sri V. Lakshminarayan, learned senior counsel/amicus
curiae while referring to the impugned notification dated 14.3.2016,
has contended that notification contemplates that the Government

has realized necessity of a strong and effective vigilance system in



120

addition to the Karnataka Lokayukta, in order to prevent the
inappropriate operation of the administrative apparatus &nd
improve the administration and therefore, it has been decided to
divest Karnataka Lokayukta of its additiona! rasponsibility under the
PC Act, thereby the Government has orderec tc create an Anti
Corruption Bureau so as to eftectively enforce and conduct
independent investigations uvnder the PC Act, establish Vigilance
Cells in all the departments of the governrnent and a Vigilance
Advisory Board to supervise such a system of vigilance. He would
further contend that vide Notification dated 14/03/2016, the ACB

was created with the followiirg designations:

1. Additional Director General of Police (ADGP)
2. Inspector General of Police (IGP)

2. Superiritendent of Police (SP)

4. Deputy Superintendent of Police (DySP)

5. Police Inspectors (PI)

5. Head Constable/Police Constable (HC/PC)
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In order to supervise the Vigilance System in the State, a Vigilance

Advisory Board has been created consisting of -

1. Chief Secretary

2. Additional Chief Secretary, internal Administration

3. Principal Secretary, Department of Finance

4. Principal Secretary, DPAR

5. D.G. &I.G.P.

6. Two Emirient personalities experienced and experts in

the fiald of Administraticrn and Public issues

7. Secretary, Vigilance Wing of DPAR

109. Learned senior couilsel/amicus curiae further pointed
out that the Nctification contemplates that the ACB will function
under the overall supervision of the Department of Personnel and
Administrative Reforms and in order to provide the necessary
administrative support to the ACB, a post of the rank of Secretary
would be <created in the Department of Personnel and
Administrative Reforms and under his leadership, a Vigilance Wing
is created. The Secretary of the DPAR Vigilance Wing will report to

the Hon’ble Chief Minister through the Chief Secretary.
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110. Learned senior counsel/amicus curiae would further
contend that by virtue of Government Order, the indenendert
powers conferred under the statute has been removed which is
impermissible. He would further contend that the Hon'ble Chief
Minister has no role in the irndependent investigation by the
competent authority, thereby tne Government  Order dated
14/03/2016 is contrary to the cbject of the KL Act. The
investigation has to be done by the Lorayuktza under the PC Act and
the State cannot appoint cther agency by way of executive order to
proceed under the provisions of Secticn 17 of the PC Act. He would
further contend thet the auttiority should be independent of the

Executive, Legisiature, Juaiciary and the fourth wing-Press & Media.

111. Learned senior counsel would further contend that
under tie provisions of Section 15(3) of the KL Act, the Lokayukta
or an Upa-iorayukta may for the purpose of conducting
investigations under this Act utilise the services of any officer or
invastigating agency of the State Government or the Central

Government.
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112. Learned senior counsel/amicus curiae further
contended that ‘United Nations Convention against Corruption’ is
committed to pursue the policy of zero tolerance against corruption
and the instrument of ratification is dated 9.5.2011. Ha further
contended that the Police Officers are under the admiristretive
control of the Lokayukta or Upa-lokayukta under the Act. He
invited the attention of the Court to Article 1 of United Nations
Convention against corruption, wkhick reiates to statement of

purpose. The purpeses of Cenvention are:

(@) Tc promote arid strengthen measures to prevent
and combat corrubtion more efficiently and

efrectively;

(b)  To promotg, facilitate and support international
cooperation and technical assistance in the
prevention of and fight against corruption,

including in asset recovery;

(¢c) To promote integrity, accountability and proper

management of public affairs and public property.
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113. Learned senior counsel/amicus curiae alsc invitad the
attention of the Court to Article-3 of United Nations Convention
against corruption, which relates to scope of appiication. Article-3
prescribes that the convention shall app!y, in accordarice with its

terms, to the prevention, investigation and ©rosecution of

corruption and to the freezing, seizure, confiscation and return of
the proceeds of offences =stabliched in accordance with the

convention.

114. Learnad senior counsel/amicus curiae contended that
Chapter-II of Unite¢ Nations Convention against Corruption
contemplates preventive measures and it is relevant to refer to
certain Articles of the said chapter. Article 5 deals with preventive
anti-corruption policies and Article-6 relates to preventive anti-
corruption body or bodies. Sub-clause (2) of Article 6
contemplates that each state party shall grant the body or bodies
referredc to in paragraph 1 of this article the necessary
independence, in accordance with the fundamental principles of its
iegal system, to enable the body or bodies to carry out its or their

functions effectively and free from any undue influence. Article -
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7(1)(d) relates to promoting education and training programmes.
Article 30 contemplates prosecution, adjudication and sanctions.
Article 36 contemplates specialized authorities and it stipulates that
each State Party shall, in accordance with the fundaimental
principles of its legal system, ensure the existznce of a body or
bodies or persons specialized in combating corruption through law
enforcement. Such body or bodies or persons shall be granted the

necessary independence, in accordarice with the fundamental

principles of the iega!l system of the state Party, to be able to carry
out their functions effectively and without any undue influence.
Such persons or staff ¢f such body or bodies should have the

appropriate training and recouices to carry out their task.

115. Learned senior counsel/amicus curiae would further
contend that the provisions of Article 253 of the Constitution of
India relates to legislation for giving effect to international
agreements. It contemplates that notwithstanding anything in the
foregeing provisions of this Chapter, Parliament has power to make
any law for the whole or any part of the territory of India for

implementing any treaty, agreement or convention with any other
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country or countries or any decision made at any interriational

conference, association or other body.

116. Learned senior counsel would further contend that the
statement of objects and reasons of the KL Act depicts that the
institution of Lokayukta was set up for the purpoce of improving the
standards of public administration, by looking into complaints
against administrative acticns, including cases of corruption,
favoritism and official indiscipline in the administration machinery.
He brought to the nctice cf the Court the definition of ‘public
servant’ as defined urnder sub-section (12) of Section 2 of the KL
Act so also provisos (1) ana (2) of Section 17 of the P.C. Act and
contends that there canriot he any dilution of powers. The learned
Senior Courisel would further contend that the investigation has
nothing to do with the administration. Once the notification for
investigation is issued under Section 17(c) of the PC Act, it
becomes statutory enforcement and the same cannot be withdrawn
by the executive orders of the State Government. He further
pointed out that the corruption can be investigated only by one

investigating agency and there should not be any influence. He
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would further contend that the investigation should bhe fair and
proper on the part of the investigating officer, who is the backbcne
of the Rule of Law. He further contended that investigation should

be independent without any bias, fear or favour.

117. Learned senior counsel/amicus curiae would further
contend that the allegation with regard to corruption can be
investigated only by one autnority under the provisions of PC Act
and not two authcrities viz., Lokayukta as well as ACB. The
creation of ACB parallei to the insticution of Lokayukta is bad in law.
He would further centend that ihe Government Order dated
14.3.2016 issued under the nrovisions of Article 162 of the
Constitution of India clearly depicts that at every step there will be
political influance ori the officer concerned which is impermissible.
ACB shou!d work under the provisions of the KL Act in view of the
dictum of the Hon’ble Supreme Court in the case of
Rangaswamaiah®® stated supra. The provisions of Section 21 of

the General Clauses Act is not applicable as contended by the

' Supra at Footnote No.1
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learned Advocate General, in view of Vineet Narain?® case.
Therefore, learned senior counsel/amicus curiae <sought to guash
the Government Order dated 14.3.2016 constituting ACB ana aliow

the writ petitions.

118. In support of his contentionz, learned senior

counsel/amicus curiae relied upor: the follcwing judgments:

1. Vineet Marain -vs- Uriion of India reported in
(1993)1 SCC 226 (relevant paras - 38, 39, 40,
41, 42, 43, 44 and 58), particularly at paragraph-
38 it is stated that the meaning of the word
“superintendenice” in Section 4(1) of the Delhi
Special Police Act, 1946 determines the scope of
the authority of the Central Government in this

context.

2. Justice Chandrashekaraiah (Retired) vs. Janekere
C.Krishna & others reported in (2013)3 SCC 117
(ireievant paragraphs - 19, 107, 108, 112, 124).

3. K. T.M.S. MOHD -VS- UNION OF INDIA reported in
(1992)3 SCC 178 (paragraph-23).

' (1998)1 SCC 226
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10.
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M.C. Mehta (Taj Corridor Scam) -vs- Urior cf
India and others reported in (2007)1 SCC 110
(paras 24, 26 and 27)

Subramanian Swamy -vs- Director, Central
Bureau of Investigation arid another reported in
(2014)8 SCC 682 (canstitution Bench) (paras 54,
57,59, 64(44), 70, 71 and 72).

Rakesh Kumar Paul -vs- State of Assam reported
in (2017) 15 SCC 67 (paragraph-26);

Prakash Singh & Others -vs- Union Of India And
Others reported in (2006)8 SCC 1 (paragraphs-
13, 21 to 25 and 32)

T.P. Senkumar, IPS -vs- Union of India and
Qthers repcrted in (2017) 6 SCC 801 (paragraph
70);

R. Sarala -vs- T.S. Velu and Others reported in
(2000) 4 SCC 459 (paragraphs-11 to 15,
particularly paragraph-18)

Mithilesh Kumar Singh -vs- State of Rajasthan
and Others reported in (2015)9 SCC 795
(paragraph-6)
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11. Northern India Caterers (P) Ltd. v. State cf
Punjab, reported in AIR 1967 SC 1581
(paragraph-11).

VIII. _Arguments advanced by $ri Basavaraju .S, iearned
senior counsel for Sri Gowtham A.R, lecarned counse! for the

petitioner/s in Writ Petition No.23622/2016

119. Sri Basavaraju, learned Senior Councel aiong with Sri
Gowtham A.R., learned <counsel 7ror the petitioner in W.P.
No0.23622/2016 contended that the present writ petition is filed in
public interest challenging the Government Order dated 14.03.2016
at Annexure-A as well as subseqguent notifications at Annexures-B,
C, D, E, all datea 19.3.2016. Learned senior counsel contended
that the Government Order dated 14.03.2016 is contrary to the
provisions of Articles 14, 19, 21 and 300 of the Constitution of
India. He further contended that every institution should maintain
institutional resporsibility and integrity and any attempt to dilute
the same is undemocratic and against the basic structure of the
Constituticn, which is impermissible. He contended that the
Gevernment Order dated 14.03.2016 suffers from legal malafides

since it protects certain persons and has not taken into
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consideration the definition of ‘public servant’ as contemplated

under Section 2(12) and 7 of the KL Act.

120. In support of his contentions, learned Serior Counsei

relied upon the following judgments:

1. Yakub Abdul Razak Memon v. State of
Maharashtra, reported in (2013)13 SCC 1
(paragraphs 91 to 1006)

2. Instituticn of A.P. Lokayukta/Upa-Lokayukta and
otners vs. T. Rarna Subba Reddy and another
reported in (1997) 9 SCC 42 (paragraph 19)

IX. Arguiments advanced by Sri D.L. Jagadish, learned

senior counsel for Ms. Kakshitha D.]J., learned counsel for the

gpetitioner_in W.P. No.16862/2017

1z1. Sri  D.L.Jagadish, learned Senior Counsel for
Ms.Rakeshitha D.J., learned counsel for the petitioner contended
that the impugned Government Order dated 14.03.2016 passed by
the State Government cannot be sustained as the same is contrary

to the dictum of the Hon’ble Supreme Court in the case of Sri C.
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Rangaswamaiah?! (paragraphs-29 and 30). He further contended
that by virtue of the Government Order dated 14.03.2016,
independence of Lokayukta and its effective furicticning as a matter
of utmost importance has been removed/dilt:ted and pneople’s faith
in the working of public servants is shaken. He further contended
that the dictums/decisions of Lokayukta or Upa-Lokayukta should
not become mere paper directions. Lckayukta and Upa-Lokayukta
must be armed with proper tooth and claws so that the efforts put
in by them are rot wasted ar:d their reports are not shelved by the

disciplinary authoritias conceirned.

122. Learned zeriior counsel further contended that the
Government Order aated 14.03.2016 is contrary to the provisions
of Section 15(1) ard (2) of the KL Act. He further contended that
the "public seivant’ as defined under the provisions of Section 2(12)
of the KL Act includes the Hon’ble Chief Minister. But the impugned
Goverriment Order dated 14.03.2016 indirectly excludes some of
the authorities mentioned in Section 2(12) of the KL Act including

the Houini'ble Chief Minister.

*!' Supra at Footnote No.1
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123. In support of his contentions, learned Senior Counsel
relied upon the dictum of the Hon’ble Supreme Court in the case of
Chandrashekaraiah v. Janekere C. Krichna?? (psragraphs 20,
21 and 36).

X. _Arguments advanced by Sri C.V. Sudhindra, learned

counsel for the petitioners in W.P.No0.28341/2017 and
W.P.N2.18042,/2012

124. These writ petitions are filea by the individual
petitioners in their persona! interest challenging the Government
Order dated 14/03/2016 constituting ACB under Article 162 of
Constitution of Indie so elso the subsequent supporting notifications
dated 19.3.20156, 20.03.2016 and 21.04.2016 issued by

respondent No.1.

125. Sri C.V. Sudhindra, learned counsel for the petitioners
contended that Section 17 of the PC Act contemplates the persons
autheorized to investigate the cases under the PC Act and first

proviso to the said section envisages that if a police officer not

"2 (2013)3 scCc 117



134

below the rank of an Inspector of Police is authorised by the State
Government in this behalf by general or special order, rie may also
investigate any such offence without the order cf a Metropolitan
Magistrate or a Magistrate of the first class, as the case may be, or
make arrest therefor without a warrant. The second nroviso tc the
said section provides further that an cffence referred to in clause
(b) of sub-section (1)] of section 12 shall not be investigated
without the order of a police officer not beiow the rank of a
Superintendent cf Police. He further contended that the said

provisions contemiplate to investigate -

(a) trap cases
(b) dispropcrtionate assets cases, as contemplated
under Sections 7 and 13(a)(b)(c)(d)(e) of the PC

Act.

126. Learned counsel further contended that by the
impugned Government Order dated 14.03.2016, the ACB is

constituted with the following posts.
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Sl. Designation of posts i MNo. of pests
No.
1 Addl. Director General of Polica (ADGP) H i
2 Inspector General of Police (IGP) - a1
3 Superintendent of Police (SP) a 10
4 Deputy Superintendent of Police (DySP) 35
5 Police Inspectors (PI) 75
6 Head Constables/Police Constables 200
(HC/PC)
Total A b R 322

127. Learred ccunsel

also contended that in order to

supervise the Vigilance system in the State, a Vigilance Advisory

Board has been cieated cemprising of the following persons:

Sl. Desigination of posts
No.
1 Chief Secretary President of
e Board
2 Addi. Chief Secretary, Internal Member
Administration
3 Principal  Secretary, Department of Member
| Finance
3 Principal Secretary, DPAR Member
F4— D.G. & I.G.P. Member
5 Two prominent persons having Member
specialisation and experience in
| Administration and Public Matters
' 6 Secretary, DPAR Vigilance Division Member
Secretary
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128. Learned counsel further contended that the Vigiiance
Advisory Board will meet atleast once in three montns, to reaview
the operations of the Vigilance Cells in the Goverriment and te
review the progress of the ACB and the cases pencing before it. In
case the Vigilance Advisory Board decides to refer the investigation
to be conducted by an outside agency/cgranization, such matter
after approval of the Chief Minister may be handed over to the
Criminal Investigation Depaitment (C.I.D.). Therefore, he
contended that one cannot expect the Vigilance Advisory Board
functions independently, since even to refer the investigation to

C.I1.D., approval of the Chief Minister must be obtained.

129. Learned counsel also contended that Section 2(16) of
the Karnataka Police Act contemplates that, ‘Police Officer’ means
any member of the police force appointed or deemed to be
appointed under the said Act and includes a special or an additional
police officer appointed under Section 19 or 20. He further
contended that Section 2(22) of the Karnataka Police Act
contemplates that ‘Superior Police’ means members of the Police

Force above the rank of Inspector. He further contended that, the
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provisions of Section 6 of the Karnataka Police Act, 1963,
contemplates that, for the direction, control and supervision ¢f the
Police service, the Government shall appoint a Directer General aind
Inspector General of Police, who shali subject to the control of the
government, exercise such powers and parform such functions and
duties and shall have such responsibilities and such authority as
may be provided by or under the said Act. Sub Section (2) of
Section (6) of the Karnataka Police Act, 1963, contemplates that
the Director Generzl and Inspector General of Police shall be
selected by the State Goverrnment from amongst officers of the
Indian Pclice Service in the rank of Director General of Police who
have been empanelled for proriotion to that rank on the basis of
their length of service, very good history of service, professional
knowiadge and ability to lead Police Force in the State. Therefore,
lie contended that the impugned Government Order dated
14.03.2016 is in utter violation of Articles 14 and 21 of the
Constitution of India and the provisions of Section 6(1) and (2) of
the Karnataka Police Act, thereby the very intention and enactment
of the Karnataka Police Act, 1963 is frustrated. Therefore, he

sought to allow the writ petition.
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XI. Arguments advanced by Sri Sharath S. Gowda, learned
counsel for the petitioner/s in Writ Petition N¢.16627/2017

130. The petitioner filed this writ petition in his personal
interest challenging the validity of the Government Oraer fated
14.3.2016 constituting the ACB and the cornplaint dated 6.3.2017

and the FIR registered thereon dated 6.2.2017.

131. Sri Sharath S Geiwda, learned counsel for the petitioner
while adopting the arguments of Sri M.E. Bhagwath, learned senior
counsel and 5ri V. lakshminarayana, Ilearned senior
counsel/amicus cuiiae contendad that the definition of ‘public
servant’ as ccnternplated under the provisions of Section 2(12) of
the KL Act includes the Chief Minister; a Minister; a Member of the
State Legislature, a Government servant etc., By virtue of the
impugnad  Government Order constituting ACB, ultimately the
investigatinn or ieport has to be approved by the Chief Minister
and tliereby, he cannot decide his own case. Therefore, he sought
to allow the writ petition by quashing the Government order dated

14.35.2016 etc.,
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XII. Arguments advanced by Sri Ashok Haranahalli, learned
senior counsel for Karnataka Lokayukta

132. Sri Ashok Haranahalli, learned senior counsel aiong with
Sri B.S.Prasad and Sri Venkatesh S.Arahafti, iearned counsel for
Lakayukta contended that KL Act enacted fcr the purpose of
improving the standards of public administration, by looking into
complaints against administrafive actions, including cases of
corruption, favouritism and official indiscipline in administrative
machinery. Where, after investigation into the complaint, the
Lokayukta considars that the allegaticn against a public servant is
prima facie truie and makes & declaration and in case, the
declaration is accepted by the Competent Authority, the public
servant concernad, if he is a Chief Minister or any other Minister or
Member of State Legisiature shall resign his office and if he is any
cther non-official snall be deemed to have vacated his office, and, if
an official, shall be deemed to have been kept under suspension,
with effect from the date of the acceptance of the declaration.
Learned senior counsel further contended that if, after
investigation, the Lokayukta is satisfied that the public servant has

committed any criminal offence, he may initiate prosecution without
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reference to any other authority. Any prior sanction reguired under
any law for such prosecution shall be deemed to have been
granted. The Vigilance Commission is abolished, but all inguiries
and investigations and other disciplinary proceedings pending
before the Vigilance Commission got transferred to the Lokayukta.
The Bill became an Act with some modificaticns as the Karnataka
Lokayukta Act, 1984. Tnereby, he contended that the impugned
Executive Order passed by the State Government under the
provisions of Articie 162 of the Constitution of India dated

14/03/2016 is contrary to the very objact of the KL Act.

133. L=2arned senior counsel further refers to the provisions
of Section 14 of the KI. Act which states about the initiation of
prosecution. If after investigation into any complaint the Lokayukta
or an Upa Lokayukta is satisfied that the public servant has
committed any criminal offence and should be prosecuted in a
Court of law for such offence, then, he may pass an order to that
effect and initiate prosecution of the public servant concerned and if
prior sanction of any authority is required for such prosecution,

then, notwithstanding anything contained in any law, such sanction
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shall be deemed to have been granted by the appropriate authority

on the date of such order or any other agency.

134. Learned senior counsel wouid further contend that
Section 15(3) Lokayukta Act, 1984 contemplates that without
prejudice to the provisions of sui-section (1) the Lokayukta or an
Upalokayukta may for the purpose of conducting investigations
under this Act utilise the services cf any officer or investigating
agency of the State Government; or any officer or investigating
agency of the Ceritra! Government witn the prior concurrence of the
State Government. e specifically pointed out that Section 15(4) of
the KL Act contemiplates that the officers and other employees
referred to in sub-section (1) shall be under the administrative and
disciplinary controi of the Lokayukta. He further contended that
‘United Nations Convention against Corruption” is committed to
pursue the policy of zero tolerance and the India has ratified it and
this conventicn imposed number of obligations, some mandatory,

sorne recommendatory, some optional etc.

135. Learned senior counsel would further refer to the

nrovisions of Sections 11 and 12 of the Lokpal and Lokayuktas Act,
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2013 with regard to enquiry wing and prosecution wing. He would
further refer to the provisions Section 23 of the said Act which deals
with power of Lokpal to grant sanction for initiating prosecution.
Sub-section (2) of Section 23 contemplates that no prosezution
under sub-section (1) shall be initiated against any public servant
accused of any offence alleged to have been committed by him
while acting or purporting to act in the discharge of his official duty,
and no court shall take cognizance cf such offence except with the
previous sanction or the Lokpal. He also refers to the provisions of
Section 24 of the Lokpal and Lokayuktas Act, which deals with
action on investigation agaiiist public servant being Prime Minister,
Ministers or Members c¢f Parliament and the said section
contemplates that where, arter the conclusion of the investigation,
the findings of the Lokpal disclose the commission of an offence
under the PC Act by a public servant referred to in clause (a) or
clausz2 (b) or clzuse (c¢) of sub-section (1) of section 14, the Lokpal
may file a case in the Special Court and shall send a copy of the
report together with its findings to the competent authority. He
also refers to the provisions of Section 63 of the Lokpal and

I_.okayuktas Act, which relates to establishment of Lokayukta. The
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said section contemplates that every State shall establish a body to
be known as the Lokayukta for the State, if not so established,
constituted or appointed, by a law made by the State legisiature, to
deal with complaints relating to corruption against certain public
functionaries, within a period o¢f one year from the date of

commencement of the said Act.

136. Finally, learned senior counse! contended that the
impugned Executive Orcder passed by the State is in utter violation
of the provisicns of Sections 11, 12, 15, 23 and 24 of the Lokpal
and Lokayuktas Act. He would further contend that the powers of
Lokayukta should be on par with the powers of Lokpal. Therefore,
the Executive Order pnassed by the State Government under the
provisions of Article 162 of the Constitution of India is contrary and
bad in iaw. In support of the said contention, he relied upon the
dictum of Hori'ble Supreme Court in the case of Ashwini Kumar

Upadhyay vs. Union of India & others®® (paragraph-6).

* [W.P.(Civil).No. 684/2016 - SLP(C)N0.22841/2016 dated 19/04/2018]
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137. Learned senior counsel further contended that the
Lokpal Act enacted under Article 223 of the Constitution of Incia.
The powers to prosecute was given by the Notificaticn dated
06/02/1991 under the provisions of Secticn 17(c) of the PC Act and

the same was withdrawn on 19/G3/2016.

138. Learned senior counsei mainiy drawn the attention of
the Court to paragraph No.25 of the ijudgment in Rangaswamaiah
24cited supra, wherein it is stated that “ if the State Government
wants to entrust such extra work to tne officers on deputation with
the Lokayuikta, if carr ceriainly inferm the Lokayukta of its desire to
do so. If the Lokayukta agrees to such entrustment, there will be no
problem. But if for good reasons the Lokayukta thinks that such
entrustment of work by the State Government is likely to affect its
functioning or is likely to affect its independence, it can certainly
inform the State Government accordingly. In case the State
Goverriment does not accept the view point of the Lokayukta, then
it will be open to the Lokayukta-having regard to the need to

preserve its independence and effective functioning to take action

* Supra at Footnote No.1
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under section 15(4) (read with section 15(2)) and direct that these
officers on deputation in its police wing will not take up any such
work entrusted to them by the State Governmernt. Of course, it is
expected that the State Government and the Lck Ayukta wilf avoid
any such unpleasant situations but will act reascnably in their

respective spheres.”

139. Learned senior counsel also drawn the attention of the
Court to paragraph 28 of the judgment in Ranngaswamaiah?®> cited
supra, where it is stated that “if instead of deputation of police
officers from the Governnient, any other solution can be found, that
is @ matter to be decided amicably between the State Government

and the Lok Ayulta, - keeping in view the independence of the Lok

Ayukta and its -effective functioning as matters of utmost

impcrtance.”

140. Leained senior counsel would further contend that with
regard te the powers of the Lokayukta, the Hon’ble Supreme Court

in the case of Institution of A.P. Lokayukta/Upa-Lokayukta,

** Supra at Footnote No.1
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A.P. & others .vs. T.Rama Subba Reddy and another®® at

paragraph No.17 has held as under:

“"17. Before parting with these meatters, it may be
necessary to note that the legisiative interit bahind the
enactment is to see that the public servants covered by
the sweep of the Act shouid be answerabie tor their
actions as such to the Lokayukta who is to be a Judge
or a retired Chief Justice of the High Court and in
appropriate cases to the Upa-Lckayukta who is a
District Judge of Grade 1 as recommended by the Chief
Justice or the Hign Court, so that these statutory
authorities can work as real ombudsmen for ensuring
that peopls's faitn in the working of these public
servants is not shakeri. These statutory authorities are
meant to cater to the n=zed of the public at large with a
view to seeing that public confidence in the working of
public podies remains intact. When such authorities
consist of high judicial dignitaries it would be obvious
that such authorities should be armed with appropriate
powers and sanctions so that their orders and opinions
do not become mere paper directions. The decisions of
Lokayukta and Upa-Lokayukta, therefore, must be
capable of being fully implemented. These authorities

should not be reduced to mere paper tigers but must be

% (1997)9 SCC 42
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armed with proper teeth and claws so that the efforts
put in by them are not wasted and their reporits arc not
shelved by the disciplinary authorities concerned. When
we turn to Section 12, sub-section (3) of the Act, we
find that once the report is forwarded by the Lokayukté
or Upa-Lokayukta recommending the impaosition of
penalty of removal from the office of a public servant,
all that is provided is that it should be lawful for the
Government without any flurther inquiry to take action
on the basis of the said recomrnendation for the
removal of such public servant from his office and for
making hin: inzligible foi- being elected to any office etc.
Even if it may be lawful for the Government to act on
such recommenciation, it is nowhere provided that the
Government will be bound to comply with the
recommendation of tnre Lokayukta or Upa-Lokayukta.
The question may arise in a properly-instituted public
iriterest litigation as to whether the provision of Section
12(3) of the Act implies a power coupled with duty
which can be enforced by a writ of mandamus by the
High Coutt or by writ of any other competent court but
apart from such litigations and uncertainty underlying
the results thereof, it would be more appropriate for the
legislature itself to make a clear provision for due
compliance with the report of Lokayukta or Upa-

Lokayukta so that the public confidence in the working
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of the system does not get eroded and these
institutions can effectively justify their creation under

the statute.”

141. Learned senior counsel also relied upen the dictum of
the Hon’ble Supreme Court in the case nof Dr. Subramanian
Swamy vs. Director, Central Buieau o¢f Investigation &
another?” wherein at paragraphs 58, 59, 67, 71, 74 it is held as

under:

"58. It seems io us that classification which is made in
Section 5-A on the basis of status in the Government
service is not permissible uncci Article 14 as it defeats
the purpose cof finding prima facie truth into the
allegationis of graft, which amount to an offence under
the PC Act, 1988. Can there be sound differentiation
Letween corrupt puolic servants based on their status?
Sureiy nct, because irrespective of their status or
position, corriipt public servants are corrupters of public
power. The corrupt public servants, whether high or
low, are birds of the same feather and must be
contronted with the process of investigation and inquiry
ecually. Based on the position or status in service, no

distinction can be made between public servants

*" AIR 2014 SC 2140
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against whom there are allegations amounting to an
offence under the PC Act, 1988.

59. Corruption is an enemy of the naticn and tracking
down corrupt public servants and punishing such
persons is a necessary mandate of ttie PC Act. i1588. It
is difficult to justify the classification which has been
made in Section 6-A because the goal of law in the PC
Act, 1988 is to meet corruption cases with a very strong
hand and all public servants are warred through such a
legislative measure that corrupt public servants have to
face very seiious consequcnces. In the words of
Mathew, J. in Ambica Mills iLtd.72, "The equal protection
of the laws is a pledge of the protection of equal laws.
But laws may classify...... A reasonable classification is
one which includes ai! who are similarly situated and
none who are not”. Mathew, J., while explaining the
meaning of the words, 'similarly situated’ stated that we
must lcok beyond the classification to the purpose of
the law. The purpose of a law may be either the
elimination of a public mischief or the achievement of
some positive public good. The classification made in
Section 6-A neither eliminates public mischief nor
achieves some positive public good. On the other hand,
it advances public mischief and protects the crime-doer.

The provision thwarts an independent, unhampered,
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unbiased, efficient and fearless inquiry/investigation to

track down the corrupt public servants.

67. Can it be said that the classification is based on
intelligible differentia when one set of bureaucrats of
Joint Secretary level and above who are working witn
the Central Government are offered protection under
Section 6-A while the same flavel of oificers who are
working in the States do not get protection though both
classes of these officers are accused of ar: offence under
PC Act, 1958 and inquiry/investigation into such
allegations is io be carried out. Our answer is in the
negative. Tne provisich irr Section 6-A, thus, impedes
tracking down the cerrupt senior bureaucrats as without
previous appioval oi the Central Government, the CBI
cannot even hold preliminary inquiry much less an
investigation into the allegations. The protection in
Section 6-A has propensity of shielding the corrupt. The
ovject of Section 6-A, that senior public servants of the
level of Joint Secretary and above who take policy
decision must not be put to any harassment, side-tracks
the funaamental objective of the PC Act, 1988 to deal
with corruption and act against senior public servants.
The CBI is not able to proceed even to collect the
material to unearth prima facie substance into the

merits of allegations. Thus, the object of Section 6-A
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itself is discriminatory. That being the position, the
discrimination cannot be justified on the ground that
there is a reasonable classification because it has

rational relation to the object sought to be achieved.

71. Corruption is an enemy of nation and tracking
down corrupt public servarit, howsoever hkigh he may
be, and punishing such person is a necessary rmandate
under the PC Act, 1988. The ctatus or position of public
servant does not qualify sich public servant from
exemption from equal treatment. The decision making
power does not segregale corrupt officers into two
classes as they are comnon crirne doers and have to be
tracked dowr: by the same process of inquiry and

investigation.

74. Corruption corrodes the moral fabric of the society
and corruption by public servants not only leads to
corrosion of the moral fabric of the society but also
harmful to the national economy and national interest,
as the persoris occupying high posts in the Government
by misusing their power due to corruption can cause
considerable damage to the national economy, national

interest and image of the country.”

142. In support of his contentions, learned senior counsel

further relied upon the following judgments:
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1. Prakash Singh & others vs. Union of India &

others?® (paragraph Nos.19, 22, 25 and 29)

2. C. Rangaswamaiah and otkers vs. Karrizataka
Lokayukta and others®®, (paragraph Nos.19, 20, 25,
27 and 28)

3. Justice K.P.Mohapatra vs. Sii Ram Chandra Nayak
& others®° (paragraph Nos.11 and 12)

Therefore, he sought to allow the writ petiticns.

XIII. Argumeents advariced by Sri Frabhuling K. Navadgi,
learned Advacate General for the respondent/State

145. Sri Prabhuiing K.Navadgi, learned Advocate General
while justifying the impugned Government Order dated 14.3.2016
passed by the State Government constituting ACB, has contended
that in order to decide the controversy raised between the parties,

foilowing issued weuld arise for consideration:

"I1) Whether the impugned notification

constituting ACB is in excess of the power conferred

% (2006)8 SCC 1
fg Supra Footnote No.1
0 2002(8) scc 1
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upon the Government under Article 162 of the

Constitution of India?

a) Whether the constitution of AC3 by wayv cf
executive instructions is impzrmissible- since
according to the petitioners there are two
enactments operating iri the same field viz..
Karnataka Police Act, 1963 and Karnataka
Lokayukta Act, 1984.

b) The parameters anad general principles

under Article 162 of the Zonstitution of India?

II] Whethesr the constitution of ACB violates the

provisions of the Karnataka Lokayukta Act, 19847

a) Whetker it is impermissible for any
jurisdictional - police to investigate offences
under the Prevention of Corruption Act, 1988-
gince it is an occupied field by the Karnataka
Lokzyukta Act, 19847?

b) Whether the present impugned notification
impinges upon the autonomy, independence
and functioning of the Lokayukta under the
Karnataka Lokayukta Act, 19847
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III] Whether the impugned notification is in
conflict with the Lokpal and Lokayuktas Act, 20137

IV] Whether the impugned notification, which iri
turn constitutes vigilance advisory board or which
provides for obtaining prior appbrovai of the competent
authority, is arbitrary, unguided and undermines the

independence of ACB?

V] Tabulation of number ¢f cases filed by the ACB after

its constitution.”

144. Learnad Advocate General further contended that under
Article 162 of the Constitution or India, the Executive can make any
order under List - II or List III to the 7™ Schedule of the
Constitution of India. He draws the attention of the Court to the
three enactments viz., Karnataka Police Act, 1963, KL Act and PC

Act.

145. Learned Advocate General further contended that as per
the provisions of Section 5 of the Karnataka Police Act, the Police
Force shall consist of such number in the several ranks and have

such organisation and such powers, functions and duties as the
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Government may by general or special order determine, but all are
working under the Police Act. ACB is created under Article 162 of
the Constitution of India for the purpose of investigating the

offences under the provisions of the PC Act.

146. Learned Advocate Gernieral further contended that the
Executive Order passed by the State Government dated 14.3.2016
does not conflict any of the provisicns either under the KL Act or
the Police Act. In terms of the Executive order dated 14.3.2016,
the ACB is working under the provisions of the PC Act as a
separate Wing or authority and the same is nothing to do with the
provisions of the KL Act. The powers and functions of the
Lokayukta and ACB are entirely different. He further contended
that uiider tne provisions of Section 2(c) of PC Act, ‘public servant’
mean: persons falling under any of the 12 sub-clauses of the said
section. In view of the provisions of Sections 7, 7A, 8, 9, 10, 13,
17 (a) and (b) and 23 of the P.C. Act, the ACB has to register,
investigate and proceed in accordance with law. The investigation
can be done by the ACB as contemplated under the provisions of

the P.C. Act. He would further contend that the provisions of
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Sections 17A and 19 of the P.C. Act clearly depict that Section 3 of
the P.C. Act is a complete code in itself. The provisions ¢f Section
2(s) of the Code of Criminal Procedure contempiates the in-charge
Police Station. Under the provisions of Sections 9, 12, 13, 14 of the
KL Act, ACB has no role and it is oniy the cofficers waorking in
Lokayukta can investigate. He furtirer contended that as on today,
the Lokayukta has 747 Police Officers to investigate and work under
the KL Act and on the other hand onlv 447 Police Officers are

working in ACB.

147. Learned Advocate General further pointed out that with
regard to Clause-5 of the Government Order dated 14.3.2016, the
Chief Secretary, Governmeni of Karnataka has filed the affidavit
before this Court cn 28.3.2021 stating that a notification shall be
issued by the State Government with the following modifications to

the Government Order dated 14.3.2016:

a) Clause 5 of the order dated 14.03.2016 shall be
deleted.

b) The ADGP of the ACB will have security of tenure

for a minimum period of two years. He will not be
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transferred by the government before the

completion of his tenure of two years unless he is:

i)

iif)

vi)

convicted by a court of law in a criminai
case or where charges have been framed
against him by a court in a3 case invelving
corruption or offences which amounts to

moral turpitude,; or

incapacitation by privsica! or mental illness
or otherwise beceming unable to discharge
his functions as ADCGP; or

apgointed to any other post with his

consent; or

impcsed punishment of dismissal, removal
or compulsory retirement from service or of
reduction te a lower post, awarded under
the provisions of the All India Services
(Discipiine and Appeal) Rules, 1969 or any

other relevant rule; or

under suspension from service,; or

When a prima facie case of misconduct or
gross negligence is established after a

preliminary enquiry.
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148. Though an affidavit filed, learned Advocate General
fairly submits that no such modification notification has been issued

as on today.

149. Learned Advocate General fuither ccntended that the
Hon'ble Supreme Court in the case of C. Rangaswamaiaii®!
at paragraph-6 observed that even after deputation, there could be
a “dual” role on the part or the Police Officers in their functions,
namely, functions under the Lokayukta and functions in discharge
of the duties entrusted tc them by tnhe State of Karnataka, under
the PC Act. Fuither, the nctification issued under Section 17 of the
PC Act designating ail Inspectors on deputation in the Lokayukta as
officers competent fer purposes of Section 17 of the PC Act and the
notificatiori- issued under Section 2(s) of the Code of Criminal
procedure designating all offices of the Lokayukta in the State as
Police stations, indicated that these Police officers though on
deputation, were entrusted with these powers of investigation, by

virtue of statutory powers.

’! Supra at Footnote No.1
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150. Learned Advocate General further contended that by
earlier notifications, in exercise of the powers under the provisions
of Section 17 of the PC Act and Section 2(s) of the Ccde of Criminal
Procedure, extra power was assigned to l.ckayukta and after came
to know that there is extra burcen. the same has been withdrawn.
Once the State has power to grant, it has power to withdraw also,

in view of the provisions of Section 21 c¢f the General Clauses Act.

151. Learned Advocate General contended that the
petitioners are under wrong notiori that by creating ACB, the
powers entrusted to Lokayukta has been withdrawn. The powers of
the Lokayukta uncer the provisions of KL Act have not been
disturbed. Tihe ACB is working under the provisions of the PC Act
as a separate Wing or authority and the same is nothing to do with
the institution of Lokayukta, which is working under the provisions
of the KL Act and no powers of Lokayukta have been diluted as
contended by the learned counsel for the petitioners. Learned
Advocate General contended that the provisions of KL Act and the

previsions of PC Act are distinct.
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152. Learned Advocate General also contended that the ACB
is a separate wing under the Karnataka Police Act to disciiargs the
work assigned to it. The executive Goveriinmient Crder dated
14.03.2016 is a policy of the State Government and caniict be
interfered with by this Court whiie exercising writ jurisdiction under
Article 226 of the Constitution of India. The provisions of Section 4
of the Karnataka Police Act, 1963 contemplates that, the
superintendence of the Police Force througnout the State vests in
and is exercisable by the Government and any control, direction
or supervisior: exeicisable by any officer over any member of
the Police Force shall  be exercisable subject to such

superintenaence(Governiment).

153. learned Advocate General further contended that Entry-
2 of List IT to the 7th Schedule of the Constitution of India
contemplates Police (including railway and village police) subject to
the provisions of entry 2A of List I. It is brought to the notice of
the Court that there are 16 States in the country where both ACB

and Loxkayuktha are in existence.
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Provisions of PC Act 1988-
investigation by

(c) Government

ﬁlc" State (a) Name of Institution Lokayukta i'_z:;::ic;t!:n of
) (b) Head of the Institution
(c) Administrative control
(a) Anti Corruption Bureau Karnctaka
1 Karnataka (b) ADGP In existence Lokayukta Act,
(c) DPAR 1984
. . Tamil Nacu
(a) Directorate of vigilance Lokayuka and
2 Tami and anti corruption (DVAC) . 5
amil Nadu - s In eristence deputy
(b) Vigilance Commissioner Lok Kta Act
(c) DPAR oxaylicta Act,
2018
(a) Maharashtra State Anti
Corruption & Prohibilition ‘ :VIraKharalfptr;
3 Maharashtra intelligence Bureau In-existence -okayukta
" Upalokayukta
(b) General Director | prappay
(c) Home Departrient | !
(a) Anti-Corruption Burecu I
4 Telangana (b) DGP In existence Lokayukta Act
(C) General a:iministration b
Department |
() Vigilance Rur=au, Punjab
5 Punjab (L) ADGP,/Chief Ditectoi In existence Lokayukta Act
(C) Government
(@) Vigitance lirectorate
(b) DG % IGP, Director of Odisha
6 Odisha ‘Yigilante In existence Lokayukta Act
(C) General Admiristretive 2015
Department of Govt.
(@) Anti Corruption Bureau
7 Rajasthan (b) Director General In existence Lokayukta Act
¢) Government
(a) A._‘.ti Corruption Bureau Jharkhand
8 Jharkhand (b) Director General In existence Lokayukta Act
(c) Government vigilance
2001
Department
(@) Vigilance and Anti-
Corruption Bureau.
9 Kerala (p) ADGP/DGP/Director of Not In
Vigilance existence
(C) Reporting to Ministry of
Vigilance and Home
(a) Anti Corruption Bureau
. (b) ADGP . Gujarath
10 Gujarath (c) Home and Civil Supplies In existence Lokayukta Act
Department
(a) Directorate of Vigilance
11 Goa (b) Director In existence Goa Lokayukta

Act -2011
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(a) Vigilance and Anti Assam
Corruption . Lolzayuxta Act
12 Assam (b) ADGP In existence & Upalokayukta
(c) Government Act - 1985
(a) State Vigilance and Anti Himachal -
Himachal Corruption Bureau . s Pradesh
13 Pradesh (b) ADGP In existerice | | cvayukta Act -
(c) Government 2C14
(a) Anti Corruption
14 Uttar Organisation In existence Uttar Praazsh
Pradesh (b) ADGP Lokayukta Act
(c) Government
(a) State Vigilance Commission Nagaland
15 Nagaland (b) Vigilance Commissioner In existence Lokayukta Act -
(c) Government | 2017
S - . Sikkim
(a) Sikkim Vigilarice Police | Lokayukta And
- Force Sty
16 Sikkim In existence Deputy
(b) ADGP
(c) Government Lokayukta Act-
| 2014

154. Learned Advocate Gerieral turther contended that the
State Government issued the Government Order dated 14.3.2016
constituting ACB, in exercise of powers under Article 162 of the
Constitution of India and such policy decision cannot be interfered
by this Court. He would further contend that there are two types
of writ petitions before this Court. One filed in the public interest
and the cther in personal interest and the petitioners have not
made out any case to interfere with the executive order passed by

the State Government and sought to dismiss the writ petitions.

155. In support of his contentions, learned Advocate General

relied upon the following judgments:
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1. C. Rangaswamaiah -vs- Karnataka Lokaytkta®
(paragraphs 7,8,15, 23, 24 and 29)
2. Vineet Narain and others .vs. Union of India®® and

another (paragraphs 40, 41 and 42)

3.  Municipal Council, Neemtuch v. Mahadeo Real

Estate®®, (paragraph 13).

4. State of Karrnataka and others v. Kempaiah,>
(paragraph 6 and 8).

AIV. Pgints for determination

156. 1In view of the aforesaid rival contentions urged by the
learned counsei for the parties, the points that would arise for our

consiceration in these writ petitions are:

1. Whethier the State Government is justified in
constituting Anti Corruption Bureau by an
executive Government Order dated 14.3.2016,

in exercise of the powers under Article 162 of

32 AIR 1998 SC 2496
#3.11998)1SCC 226
3% (2019)10 scc 738
5 (1998)6 SCC 103



164

the Constitution of India, when the Karnatara
Lokayukta Act, 1984 has occupied the field to
eradicate the corruption in the State of
Karnataka, in the facts and circumstances of the

present case?

2. Whether the State Guvernment is justified in
issuing the impugned notifications dated
19.3.2016 superseding the earlier notifications
dated 6.2.1991, 8.5.2002 and 5.12.2002 that
authorized the Lokayukta Pelice with powers to
investigate under the provisions of Prevention of
Corruption Act, 1988 and hnad declared the
offices <¢f Police Wing of the Karnataka
Lokayuita as Police Stations under the
provisions of Section 2(s) of the Code of

Criminal Procedure ?

157. We have given our anxious consideration to the
arguments advanced by the learned counsel for the parties and

perused all the capers including the original records carefully.

XV. Consideration

158. Before proceeding to the merits of the case, it is

relevant to refer to the statement of objects and reasons of the
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Karnataka Lokayukta Act, 1984 and certain important sections of

the said Act.

159. The Legislature - State Government on the basis of the
recommendations of the Administrative Reforms Commission
enacted the KL Act w.e.f 15" Jjanuary 1986 for tihe purpose of
improving the standards of public administration, by looking into
complaints against administratrve actions, including cases of
corruption, favouritism and official indiscipline in the administration
machinery and abolished the Vigilance Commission, but all
inquiries, investigaticns and other disciplinary proceedings pending

before the Vigilance Conimission transferred to Lokayukta.

160. As per sub-section (2) of Section 2 of the KL Act,
‘Allegatiory” in relation to a public servant means any affirmation

that such pubiic servant -

{a) has abused his position as such public
servant to obtain any gain or favour to
himself or to any other person or to
cause undue harm or hardship to any

other person;



(b)

(c)

(d)

“Maladministration”,

case where,—

(a)
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was actuated in the discharge of his
functions as such public servéanc by
personal interest or improper or corrupt

motives;

is guilty of corruption, favoritism,
nepotism, or lack of integrity ‘i his

capacity as such pubiic servant; or

has failed to act in accordance with the
norms of intearity and conduct which
ought tc be foilowed by public servants

of the class to which he belongs;

161. As per sub-section (5) of Section 2 of the KL Act,
‘corruptiori’ irncludes anytihing made punishable under Chapter IX of

the Indian Perial Code or under the PC Act.

162. Sub-section (10) of Section 2 of the KL Act defines

have been taken in the exercise of administrative functions in any

such action or the administrative
procedure or practice governing such

action is unreasonable, unjust,

which means action taken or purporting to
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oppressive or improperly discriminatery;

or

(b) there has been wilful negligence or
undue delay in taking such action or the
administrative procedure or practice
governing such action involves undue

delay;

163. As per sub-section (1z) of Section 2 of the KL Act,

‘public servant’ means a person who is or was at any time -

(a)
(b)
(c)
(d)

(e)

the Chief Minister;

a Minister;

a mernber of the State Legislature;
a Governmant Servant;

the Chairman and the Vice-Chairman (by whatever
name called) or a member of a local authority in
the State of Karnataka or a statutory body or
corporation established by or under any law of the
State Legislature, including a co-operative
society, or a Government Company within the
meaning of Section 617 of the Companies Act,
1956 and such other corporations or boards as

the State government may, having regard to its



(f)

(9)
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financial interest in such corporations or boaids,

by notification, from time to time, specify;

member of a Committee or Board, statutory or

non-statutory, constituted by the Government;

and

a person in the service or pay of,—

(i)
(ii)

(iii)

(iv)

a local authority in the State of Karnataka;

a statutory vody or a corperation (not being
a lecal authoiity) established by or under a
Stzie or Central Act, cwned or controlled by
the State Geveinment and any other board
or corporation as the State Government
may having regard to its financial interest
therein, by notification from time to time,

specify,

a company registered under the Companies
Act, 1956, in which not less than fifty one
per cent of the paid up share capital is held
by the State Government, or any company

which is a subsidiary of such company;

a society registered or deemed to have
been registered under the Karnataka

Societies Registration Act, 1960, which is
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subject to the control of the State
Government and which is notified in this

behalf in the official Gazette;

(v) a co-operative society;

(vi) a university;

Explanation.- In this clause, "“Co-operative
Society” means a co-operative society registered
or deemed to have been regisicred under the
Karnataka Co-operative Societies Act, 1959, and
“university” means a urniiversity established or

deemed tc be established by or under any law of
the State Legislature.

164. As per Sub-section (13) of Section 2 of the KL Act,
“Secretary” means *the Cnief Secretary, an Additional Chief
Secretary, a Principal Secretary, a Secretary, or a Secretary-II to
the Government of Karnataka and includes a Special Secretary, an

Additional Secretary and a Joint Secretary.

165. The provisions of Section 3 of the KL Act contemplates

appointment of Lokayukta and Upa-Lokayukta, which reads as

under:



(1)

(2)

(b)
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For the purpose of conducting investigations and
enquiries in accordance with the provicions of this
Act, the Governor shall appoint ¢ person to be
known as the Lokayukta and one or more persons
to be known as the Upalokayukta or

Upalokayuktas.

(a) A person to be appointed as the Lckayukta
shall be a person who fhas heald the office of a
Judge of the Supreme Court or that of the Chief
Justice of a High Court or a person who has held
the office of a Judge of a Hiah Court for not less
than tein years and shali be appointed on the
advice tendered by the Chief Minister in
consultation with the Chief Justice of the High
Court or Karnataka, the Chairman, Karnataka
Legisiative Council, the Speaker, Karnataka
Legislative Assembly, the Leader of the Opposition
in the Karnataka Legislative Council and the
Leader of the Opposition in the Karnataka

Legislative Assembly.

A person to be appointed as an Upalokayukta
shall be a person who has held the office of a
judge of a High Court for not less than five years

and shall be appointed on the advice tendered by



(3)

166. A careful reading cf the above provisions make it clear
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the Chief Minister in consultation with the Chief
Justice of the High Court of Karnataxa, tne
Chairman, Karnataka Legislative Ccuncii, the
Speaker, Karnataka Legislative Assembly, the
Leader of the Opposition in the Karnatakeé
Legislative Council and the Leader oi the

Opposition in the Karnataka Legislative Assembly.

A person appointed as the Lokayukta or an
Upalokayukta shall, before entering upon his
office, make and subscribe, before the Governor,
or soine pearson eppointed in that behalf by him,
an oath or affirmation in the form set out for the

purpose in the First Scheddile.

that a person to be appcuinted as the Lokayukta shall be a person
who has held the office of a Judge of the Supreme Court or that of
the Chief Justice orf a High Court or a person who has held the office
of a Judge of a High Court for not less than ten years and shall be
anpointed on the advice tendered by the Chief Minister in

consultation with the -

a) Chief Justice of the High Court of Karnataka,
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b) the Chairman, Karnataka Legislative Council,
c) the Speaker, Karnataka Legislative Assemily,

d) the Leader of the Opposition in the Karnataka

Legislative Council and

e) the Leader of the Coposition in the Karnataka

Legislative Assembly.

167. The above provicions also make it clear that a person to
be appointed as an Upa-Lokay!kta shall be a person who has held
the office of a iudg= of @ High Court tor not less than five years
and shall be appointed cn the advice tandered by the Chief Minister

in consultation with. -

i) the Chief Jjustice of the High Court of Karnataka,

Iy the Chairman, Karnataka Legislative Council,

ifi)  the Speaker, Karnataka Legislative Assembly,

iv) the Leader of the Opposition in the Karnataka
Legislative Council; and

V) the Leader of the Opposition in the Karnataka

Legislative Assembly.
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168. In view of the above, it is clear that while
appointment of either Lokayukta or Upa-Lokayukta, the procadure
as contemplated under the provisions of Sections 3(2)(a) and
3(2)(b) of the KL Act has been followed meticulously from the date

of enactment of the KL Act i.e. from 15.1.1926 tiii tcday.

169. The provisions of Sectiori 4 of the KL Act contemplates
that the Lokayukta or Upalokayukta shali not be a Member of the
Parliament or be a Member of the Legislature of any State and shall
not hold any office cr trust or prefit (other than his office as
Lokayukta or llpalokayukta) or be connected with any political party
or carry on any business or practice any profession and accordingly,
before he enters upori his office, a person appointed as the

Lokayuita or an Upalokayukta shall, —

(a) i he is a Member of the Parliament or of the
Legislature of any State, resign such

membership,; or

(b) if he holds any office of trust or profit,

resign from such office; or

(c) if he is connected with any political party,

sever his connection with it; or
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(d) if he is carrying on any business, sever his
connection (short of divesting hirnself of
ownership) with the conduct and

management of such business; or

(e) if he is practising any profession, susp2eid

practice of such profession.

170. Sub-section (1) of Section - 5 of the KL Act,
contemplates that a person appointed &s the Lokayukta or
Upaloakayukta shal! hold sifice for a term of five years from the

date on which he enters upon his office, provided that -

(a) the Lokayukta or an Upalokayukta may, by
writing under his hand addressed to the

Governor, rasign his office;

(b) the Lokayukta or an Upalokayukta may be
removed from office in the manner provided

irn.Section 6.

171. Sub-section (2) of Section 5 of the KL Act contemplates
that on ceasing to hold office, the Lokayukta or an Upalokayukta
shell Le ineligible for further employment to any office of profit

under the Government of Karnataka or in any authority,
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corporation, company, society or university referred tc iri item (g)

of clause (12) of Section 2 of the KL Act.

172. The provisions of Sectior; 9 of the KL Act deals with
provisions relating to complaints and irivestigations, Section 10 of
the KL Act contemplates issue of search warrant; Section 12 of the
KL Act contemplates repoits of Lokayukta; Section 14 of the KL Act
contemplates initiation of prosecution; and Section 15 of the KL Act
relates to the staff of Lokayukta. Sub-section (3) of Section 15 of
the KL Act contemplates that withcut prejudice to the provisions of
sub-section (i), the iokayukta or an Upa-Lokayukta may for the
purpose of conducting investigations under this Act utilise the
services of,—

(@) any officei” or investigating agency of the State

Government,; or

(aa) any officer or investigating agency of the
Central Government with the prior concurrence of

the Central Government and State Government;

(b) any person or any other agency.
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173. By careful perusal of the provisions of the K!. Act stated
supra and other provisions, it clearly depict that the scheme
ensures preservation of the right, interest and dignity cf the
Lokayukta or Upalokayukta and is commensurate with the dignity of
all the institutions and functionaries invoived in the crocess. It also
excludes the needless meddling iri the procaess by busy bodies
confining the participation in it, to the Members of the Legislative
Assembly or Council, Speaker/Chairrnan of the Legislature and the
Chief Justice to the hHigh Court of Karnataka, the highest judicial
functionary iri the State epart from the Lokayukta. If the
allegatiors are vermitted to be made only in the prescribed
manner, justify an inguiry into the conduct of the Upalokayukta.
As the Office in questicn 1s a public office as public is vitally
interested, the process prescribed in the Act is to be complied with
expeditiously, which is also both in public interest as well as in the

interest of the incumbent of the office.

174. During the year 2011, the Lokayukta while exercising

nowers under the provisions of KL Act and PC Act has made the

ron’ble Chief Minister and the Hon’ble Minister, who were in power
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at the relevant point of time to resign and has send them to prison

by creating history in the State of Karnataka and has beceme a

model to the entire country. It is also not in dispute that at ore

point of time, since the son of the Lokayukta was involvaed in

corruption charges, the Lokayukta was made to resign and that has

become possible, in view of the provisions of the KL Act and PC

Act. Such was the independence of the Lokayukta and its effective

functioning in the matters of utniosi_irnportance from the date of

the inception of the Lokayukta in the year 1986 till 14.3.2016, the

date of passing the impugned executive order under Article 162 of

the Constitution of India i.e., for more than three decades.

175. When the Karnataka Lokayukta Act was assented by the
Hon’ble president ¢f India that would prevail and the field occupied
canrniot pe eroded and the Government cannot trench upon the
occupied field. It is nothing, but transgression by an executive
administrative order to usurp the powers of Lokayukta. The very
Constitution of ACB by the Government is to shield the Corrupt
poiiticians, Ministers, and the officers from the watchful eyes of the

Lokayukta and that Government is weakening the institution of
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Lokayukta to protect these persons from prosecution, intar alia

under the provisions of the P.C. Act.

176. As already stated supra, the KL Act was en4cted for the
purpose of improving the standards of public administration, by
looking into complaints against administrative actions, including
cases of corruption, favouritism ana officiai - indiscipline in
administration machinery. In oirder to ensure effective enforcement
of the PC Act, in exercise or the powers conferred by the first
proviso to Section 17 of the PC Act, the State Government issued
the notification dated 6.2.1991 authorizing all the Inspectors of
Police, Cffica cf tire Karnataka Lokayukta for the purpose of the

investigation.

177. The provisions of Section 17 of the Prevention of

Corruption Act reads as under:

17. Persons authorised to investigate.—
Notwithstanding anything contained in the Code of
riminal Procedure, 1973 (2 of 1974), no police officer

below the rank,—
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(a) in the case of the Delhi Special Police

Establishment, of an Inspector of Police;

(b) in the metropolitan areas cf Bombay,
Calcutta, Madras and Ahrnedabad and in any
other metropolitan area notified as such under
sub-section (1) of Section 8 of the Code of
Criminal Procedure, 1973 (2 of 1274), of an

Assistant Commissioner of Police;

(c) elsewhere, of a Deouty Superintendent of

Police cr a police officer or equivalent rank,

shall investigate any offence punishable under this Act
without the order of a Metrupolitan Magistrate or a
Magistrate or the first class, as the case may be, or

make any arrest therefor without a warrant:

Provided that if a pclice officer not below the rank of an
Inspector of Police is authorised by the State
Gevernrnent in this behalf by general or special order,
he may also investigate any such offence without the
crder oi" a Metropolitan Magistrate or a Magistrate of the
first class, as the case may be, or make arrest therefor

without a warrant:

Provided further that an offence referred to in clause
(b) of sub-section (1) of Section 13 shall not be
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investigated without the order of a police officer not

below the rank of a Superintendent of Police.

178. It is also not in dispute that the state Governnmient vide
notifications dated 8.5.2002 and 5.12.2062 declared the offices of
the Police Inspectors of Karnataka Lokayukte as Folice Stations
under the provisions of Clause (s) of Section 2 of the Code of

Criminal procedure.

179. Sub-Clausze (s, of Section -2 of the Code of Criminal

Procedure reads as under:

2(s) "police statiorn” means any post or place declared
generally or speciallv by che State Government, to be a
police station, and includes any local area specified by

tire State Government in this behalf;

180. When things stood thus, the Director General and
Inspector General of Police (‘DG & IG' for short) by a letter dated
3.2.2016 addressed to the State Government, has proposed the
creation of an Anti Corruption Bureau in the State, due to the

necessity of modifications required so as to enforce PC Act, keeping

in perspective the judgment of the Hon’ble Supreme Court in the
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case of C. Rangaswamaiah3®. The DG & IG has informed that the
duties of the officers of the Lokayukta Police Wing can be classified

into two categories viz.,

1) As per Section 15(1) KL Act, the Polica Wing is to
primarily assist the Lolrayukta iri enforcing the KL Act.
2) The Government of Karnataka, through its many orders,
has declared the offices of the Police Inspectors of
Lokayukta as Police Stations; the Police officers can
investigate the cases registered under the PC Act.
Since such cases are out of jurisdiction of Lokayukta,
the Government has issued several orders regarding the
same
Thereby, tiie State Government proceeded to pass the impugned
executive craer dated 14.03.2016 under the provisions of Article

162 of the Counstitution of India.

181. A careful perusal of the impugned Government Order

dated i14.3.2016 clearly depicts that the State Government mainly

’® Supra at Footnote No.1
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based on the recommendations of the DG & IG letter dated

3.2.2016, has constituted ACB on the following grounds:

a) In order to avoid dual cduties by the Lckayukta

Police.

b) There are no approved systems_tc supervise the

cases arising from investigation of the Police Wing

Officers acting under the provisicns of P.C. Act.

C) The DG & IS recommerids to withdraw the

previous Government notifications dated 6.2.1991,
8.5.2002 and 5.12.2902 that authorised the

Lokayukts Police witih powers to investigate and

had decdlared the offices of Police Inspectors of

Lokkayukta as Pclice Stations.

d) The DG & IG_has proposed to limit the current

Police wing to assist only in the effective

eniforcement of the KL Act.

e) The DG & IG requested to form ACB and to provide

them with the powers to investigate in an

independent _manner so as to independently

investigate the cases referred to by the Head of

the Police and the Government.
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f) The independent nature of power of the Police
Wing of the KL Act as held by the Hon'ble Supremsa

Court in the case of C. Rangaswamaiah®’.

g) In view of the interim order dated 8.2.201¢ made

in Criminal Petition N9.5378/2G14 and connected

maters

h) To reduce the burden of trie L okayukta Police.

182. On meticulous peruza!l of the afcresaid reasons, it is not

forthcoming as t¢ why the DG & IG recommended to withdraw the

notifications dated 6.2.1991 8.5.2002 and 5.12.2002 that had given

the Lokayukia rolice, the powers to investigate under the

provisions of PC Act and had declared the offices of Police

Inspectors of Lokavukta es Police Stations under the provisions of

Section 2(s) of the Code of Criminal Procedure. It is also stated in

the impugined Government Order that this Court in Criminal Petition

No.5378/2014 and connected matters has further directed the

Stete Government to establish vigilance cells in the same lines as

those established by the Central Government. The impugned

Government Order merely depicts that the Government has realized

37 Supra at Foot Note No.1
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the necessity of a strong and effective vigilance system, in addition

to Karnataka Lokayukta to improve the quality of administration

and created an ACB, thereby indirectly diluted the independent

effective functioning of the Karnataka Lokayukta, which is a imatter

of utmost importance. “If really the State Governiment wanted to

maintain the independence of the Lokayukta”, it could have

strengthened the hands of Lokavukta hy giving more independent

power or allowed the ACB to work unde; the Lokayukta to eradicate

the corruption, favouritism and official indiscipline in administrative

machinery in the entire state, in the interest of Government and in

the interest of ¢eneral public _at large. Though the KL Act

prescribes to take action against any public servant as

contemplated under Section 2(12) of the KL Act, it is not

ferthcoming in the present impugned executive order as to who is

—t

ne authority to take action, in case DG & IG involved in corruption,

favouritism and official indiscipline in administration machinery. So

also in case the Hon’ble Chief Minister, a Minister, a Member of the

State iLegislature are involved or in case 'Secretary' i.e., Chief

Secietary, an Addl. Chief Secretary etc., are involved, there is no
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power or authority in the impugned executive order te¢ take action

against such persons.

183. On_careful perusal of the impugried executive

Government Order, it also clearly depicts that the “Hon’ble Chief

Minister is the supreme” and aosolutely there is no independent

application of mind by the State Government before passing the

impugned executive order and tha same is based only on the

recommendation made by the DG & IG, thereby the executive order

184. The executive order passed by the State Government

constitutina ACB _is parallel to the institution of Karnataka

Lokayukta and absolutels rio reasons are assigned except stating

that Gevernment hac realized the necessity of a strong and

effective_vigilance system in addition to Lokayukta. It is not the

case of the State Government that the Karnataka Lokayukta Police

Wing, which is working under the control of the Lokayukta under

thie _provisions of Section 15(3) of the KL Act not effectively

implementing the provisions of the PC Act nor it is the case of the

Government that any general public lodged complaints against the
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functions of the Lokayukta or its Police Wing. It is also not the

case of the State Government in the impugned executive crder that

the Lokayukta or an Upa-Lokayukta expressed anyv inabiiity to

discharge their functions under the previsicns of PC Act o

=

expressed that it is an additionai burden. In the abhsence of th

same, it is the State Government which has passed the impugned

executive order, in _exercise of the npowers under Article 162 of the

Constitution of India mainly based or the recommendation made by

the DG & IG, without incdepandent apniication of mind. Thereby,

the impugned order erroneous and contrary to the provisions of

K.L. Act.

185. The State Goveinment while passing the impugned

executive orders, has ignored the fact that Lokayukta and Upa-

Lokayukta are appnointed under the provisions of Section 3 of the KL

Act.  That is, tiheir appointment is by a consultation process with

all the stake holders i.e, they are appointed on the advice tendered

by the Chief Minister in consultation with the -

- Chief Justice of the High Court of Karnataka;

- the Chairman, Karnataka Legislative Council;
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- the Speaker, Karnataka Legislative Assembly;

- the Leader of the Opposition in the Karnataka Legisiative

Council; and

- the Leader of the Oppositior in the Karnataie Legislative

Assembly.

186. It is not in dispute that when the KL Act was enacted
in the vyear 1984, on the +iecormmendation made by the
Administrative Reforms Commission for the purpose of improving
the standards of public adrministration, by looking into the
complaints against administrative actions, including the cases of
corruption, favouritsm ana official indiscipline in administration
machinery, theire was rin necessity for the State Government to
constitute ACB parallel tc the institution of Lokayukta, that too
when a person to he appointed as the Lokayukta shall be a person
who has hela the office of a Judge of the Supreme Court or that of
the Chief Justice of a High Court or a person who has held the office
of a Judge of a High Court for not less than ten years and a person
to be appointed as an Upa-Lokayukta shall be a person who has
heid te office of a Judge of a High Court for not less than five

years.
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187. It is not the case of the State Government that ACB is a

powerful independent body headed by any former Supreme Court

Judge, in_ order to curb corruption, favouritism and officias

indiscipline in administration machinery, in addition to_Lokayukta.

If really the Government intends to curb corruption, favouritism and

official indiscipline in administraticn _machinery, the ACB should

have been allowed to work under the control of Lokayukta as

contemplated under the provisions of Section 15(3) of the KL Act

instead of Hon'tle Chief Minister as stated in the executive order.

Therefore, there is more scope in _the executive order for the

political influence and the Hon'ble Chief Minister in power can

misuse ACB to confrol his opponents within his party or the

opposita parties. The conditions of the executive Government Order

clearly aspict that there is a possibility to favour the party in power

or the party men.

18&. Tt is most unfortunate that even after lapse of 75 years

cf Independence, no political party in the country is willing or dare

enough to allow independent authority like the Lokayukta to

discharge its duties in a transparent manner in the interest of the
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Very strangely, a separate Anti Corruption

Bureau is created with the following designations:

Sl. Designation of posts Mo, of posts

No.

1 AddlI. Director General of Police {ADGP) 01

2 Inspector General of Police (IGP) 01 o

3 Superintendent of Police (SP) 10

4 Deputy Superintendent of Police (DySF) 35

5 Police Inspectors (PT) 75

6 Head Constables/Police Constables 200
(HC/PC)

189. In order to supervise the Vigilance System in the State,

a Vigilance Advisory Board has been crzated consisting of -

1 Chief Sacretary President of
Board

2 Addl. Chief Secretary, Internal Member
Administraticn

3 Principal Secretary, Department of Member
Finance

3 Principal Secretary, DPAR Member

4 D.G. & I.G.P. (who recommended to Member

] constitute ACB for the Government)

5 Two eminent personalities experienced Member
and experts in the field of Administration

L and Public issues.

6 Secretary, Vigilance Wing of DPAR Member

Secretary
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190. The ACB and the Vigilance Advisory Board are working

under the direct administrative control of the Stzte Covermment

and they cannot act independently as the “Final authority is the

Hon'ble Chief Minister”. In fact the executive oidsr dated

14.3.2016 clearly depicts that in_case the Vigilarice Advisory Board

based on sufficient prima facie 1easons, dud=cides to refer the

investigation to be conducted ky an cutside agency/organization,

such matter after approval of the Chi=f Minister may be handed

over to the Criminal Investigation Department (C.I.D). Therefore,

one cannot expect tne_ Vigilance _Advisory Board functions

independ2ntly, sirice even to refer the investigation to be conducted

by an outside agency/arganrization like C.I.D., approval of the Chief

Minister must be obtained.

161. Further, the State Government while withdrawing the

statutory notifications dated 6.2.1991, 8.5.2002 and 5.12.2002 that

had given the Lokayukta Police the powers to investigate under the

P.C. Act and had declared the offices of Police Inspectors of

Karnataka Lokayukta as Police Stations under the provisions of

Section 2(s) of the Code of Criminal Procedure, had not consulted
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the Lokayukta. Without consultation of Lokayukta, statutory

notifications cannot be withdrawn by the executive order cof th

State Government. Absolutely no independent reasons are assigned

by the State Government in the executive order to constituts ACB

parallel to the Lokayukta and Upa-Lokayukta, wh¢ are appointed

under the provisions of the KL Act. The executive order dated

14.3.2016 depicts that the State Goverriment after examining the

recommendation made by the DG & IG, keening in perspective the

judgment of the +on'ble Supreme Ccuit in _the case of C.

Rangaswamaiah, has created the ACB and classified the duties of

the officers of the Karnataka Police Wing into two cateqgories. The

same is an _erroneous_understanding of the dictum of the Hon’ble

Supreme Court.

192. In the case of C. Rangaswamaiah®3, the Hon'ble

Supreme Court observed that “even after deputation, there could

be a "dua!” role on the part of the police officers in their functions,

namely, functions under the Lokayukta and functions in discharge

of the duties entrusted to them by the State of Karnataka under the

’® Supra at Foot No.1
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Prevention of Corruption Act, 1988"”. The Hon’ble Sunreme Court

further observed that “though the Director Genera! of Foiice newly

attached w.e.f 21.11.1992 to the Bureau of investigation of the

Lokayukta by way of an administrative order of the Goveriment

was to be in control and supervision of the poiice staff in the

Lokayukta and though the said post cf Director General of Police

was not - by appropriate eamendment of the recruitment rules of the

Lokayukta staff - included in the cadre c¢f posts in the Police Wing of

the Lokayukta - still it had to be taken that the said Director

General of Pclice vias under the administrative and disciplinary

control of the lokayukta”. The Hon’ble Supreme Court also

observed that “dual functicns could be performed by these officers

in _relation to two Acts. namely Prevention of Corruption Act and the

Lokayukta Aci and such a situation of dual control could not be said

crimes. In cther words, these officers who were of the requisite

rank as per Section 17 of the Prevention of Corruption Act, 1988

could not be said to be incompetent to investigate into offences

assigned to them under that Act by the competent authority by

virtue of statutory powers under Section 17 thereof or to that
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extent not excluded by the Lokayukta. The Division Bench,

therefore, held that the further investigation against the petitione

3

could be continued through the Police Officers on deputation with

the Lokayukta”. The Hon'ble Supreme Court further observed that

“the entrustment being under statutory powers of the State

traceable to Section 17 of the Prevention of Corruption Act, 1988

the same cannot be said to pbe outside the jurisdiction of the State

Government. May be, if it is done without censulting the Lokayukta

and obtaining its coilsent, it can only be treated as an issue

between the State and the Lokayukta. Such entrustment of duties

has statutory backing, and obviously also the tacit approval of the

Lokayukta.” The Hon'ble Sunreme Court further observed that

“having regard to the need to preserve its independence and

effective functioning to take action under Section 15(4) read with

Section 15/2) ana direct that these officers on deputation in its

Police Wing wiii not take up any such work entrusted to them by the

State Government”. The Hon'’ble Supreme Court further observed

thet “if instead of deputation of police officers from the

Government, any other solution can be found, that is a matter to be

decided amicably between the State Government and the
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Lokayukta, keeping in view the independence of the Lckayukta and

its effective functioning as matters of utmost importance”.

193. In view of the above, the judgment in the case of C.

Rangaswamaiah decided on 21.7.1998 will nc way_assist the

State Government to constitute ssparate ACB for the first time on

14.3.2016, after lapse of nearly 18 years of the said judgment and

the State Government erroneousiy_interpreted the judgment of the

Hon'ble Supreme Court in the iimpugned crder. On that ground

also, the impugried executive order cannot be sustained.

194, It is relevant to consider the provisions of Article 162 of
the constitution of India, on which basis the impugned executive

order came to be issued, which reads as under:

"16z. Extent of executive power of State.—
Suuject to the provisions of this Constitution, the
executive power of a State shall extend to the matters
with respect to which the Legislature of the State has

power to make laws:

Provided that in any matter with respect to which

the Legislature of a State and Parliament have power to
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make laws, the executive power of the State shall be
subject to, and limited by, the executive power
expressly conferred by this Constitution or by ariy law
made by Parliament upon the Union or authorities

thereof.”

195. A plain reading of Article 162 of the Constitution of

India makes it clear that subiect o the bprovisions of the

Constitution, the executive power of a State shall extend to the

matters with respect to wiiich the Legislature of the State has

power to make iaws, provided that in any matter with respect to

which the Legislatuie of a State and Parliament have power to

make laws, the exacutive power of the State shall be subject to,

and limited by, the executive power expressly conferred by the

Constituticn or by any law made by Parliament upon the Union or

authorities thercof. When statutory powers of the Lokayukta under

the Ki Act _and the Rules thereof govern the field for eradication of

corruption, the executive order passed by the State Government is

ccntrary to. the provisions of the KL Act and creation of ACB parallel

to tihe institution of Lokayukta is bad in law. Executive instructions

can_only fill the gaps not covered by rules and cannot be in
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derogation of statutory rules. The executive power_of the State

can be exercised only on two occasions —

a) if any law or Act have heen made by the State

Leqgislature conferring any functions or any other

authority, in that case the Governcr is not

empowered to make any order in ragard to that

matter in _exercise of tne executive puwer nor _can

the Governor exercise such powei.in regard to that

matter through officers subcrdinate to him.

b) vesting the Governor with the executive power of

the State Government does not create any

embargo for the Leqisiature of the State from

making any arid or enacting any law conferring

iunctions on  any authority subordinate to the

Governer.

196. In the present case, admittedly the KL Act has been in
force from 15" January 1986 for the purpose of improving the
standards ¢f public administration, by looking into complaints
against administrative actions, including cases of corruption,
favouritism and official indiscipline in administration machinery,

thereby the State Government has exceeded in power to issue
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executive order by constituting ACB parallel to the institution of

Lokayukta. The impugned executive order issued by the Stat

Government is to defunct the Lokayukta and it has virtually

defeated the very purpose for which the institution of Lokayukta

has been constituted The impugnead executive oirder only creatad a

parallel body to the institution of Lokayukta to achieve the same

purpose with lesser intent. Therefore, the Government Order

constituting the ACB is unsuslainable, suffers from malafides and

legal infirmities. The impugned executive order passed by the

State  Government has_ indirecitly diluted the powers of the

Lokayukta and the ACSB caninot function either as a parallel body or

an_alternate body or substitute the Lokayukta. Therefore, the

Government Order constituting the ACB for a function already being

conferred on_the Lokayukta, is impermissible in law.

197. It iz nigh time for the State Government to take

necessary steps to ensure to reform the Lokayukta and to amend

the nrovisions of the K.L. Act and abolish the ACB and the

recomimiendation of the Lokayukta or Upa-Lokayukta should be

cinding on the Government. It is for the Government to take
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proper steps to reform at the stage of the recruitment itself While

appointing police force in the Karnataka Police Depaitment.

198. After the enactment of KL Act. iLokavukta and Upa-

Lokayukta, in exercise of their powers used to register the criminal

cases against the erring public

impugned executive order.

In

defined under the provisions of Section 2(12) of the KL Act.

servants prior to passing of the

fact, the term, "pubiic servant’ is

199. The statement showing the statistics relating to criminal

cases conductad acainst MLAs. MPs, Ministers, BBMP Corporators

etc., by the Lokayukta is as under:

SL Name and their position | Status of the case
No. Sriyuths Under Finzi PSO B/C Charged Other Cr.No.
investigat Report awaited report Sheeted disposa
icn submitted submitted 1
1 Katia Subraraanya Naidu, Yes 57/2010
and others e
2 B.S. Yediyuiappa, 4f Yes 33/2011
3 B.S. Yediyurapna, Yes 48/2011
and others |
4 R. Ashok, ! Yes 51/2011
| And another
5 Murugesh R. Nireni, Yes 53/2011
and others
6 S. Muniteiu. Yes 5572011
| | and otliers
7 B.S. Yadiynrappa and Yes 60/2011
|~ | others
8 S.R. Vishwanath and others Yes 66/2011
9 C.1. Ravi, former MLA Yes 70/2011
10 H.D. Kumaraswamy, Yes 02/2012
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12 Krishnappa, former MLA Yes 06/2012
13 | M.S. Somalingappa, Yos | ~ 192012
14 | DXK. Shivakumar, Yes 26/2012
15 | E.Krishnappa, Yes | 1 342012
16 | N. Dharamsingh, Yas . 36/20i2
17 M. Srinivasa, former T Wes 3712012
18 Murugesh R. Nirani, o Yes L #W
19 H.D. Kumaraswamy, Ves 60/2012
20 V. Somanna, former Yes T 63/2012
21 Roshan Baig, former Yes 66/2012
22 Gowramma, Yes 82/2012
23 H.D. Devegowda, N Yes 84/2012
24 Smt. Awwai, Yes 8712012
25 | Aravind Limbavalli, J|_ T Yes | 89/2012
26 Baburao Chinchanasooru, Yes T 92/2012
27 | Somashekara Reddy, T T Yes . 1 09/2013
28 B. Govindaraju, Yes 38/2013
29 Qumrul Islam, Yes 5712014
30 R.V. Deshpande, i Yes 11/2015
31 Munirathna, Yes 25/2015
32 B.S. Yediyurappa, Yes o 27/2015
33 B.S. Yeidiyurappa, Yes 38/2015
34 B S. Yeidiyurznpa, Yes 39/2015
35 B.S. Yeidiyurappa, Yes 40/2015
36 B.S Yeidiyurappa _i— Yes 42/2015
37 | B.S. Yzidiyuranpa T Yes | 43/2015
32 B.S. Yeidivurappa Yes 44/2015
39 b'S. Yeidiyurappa Yes 45/2015
40 B.S. Yeidiyurappa Yes 46/2015
41 B.5. Yeidiyurappa Yes 47/2015
42 B.S. Yeidiyurappa Yes 48/2015
43 B.S. Yeidiyurappa Yes 49/2015
44 B.S. Yeidiyurappa Yes 50/2015
45 B.S. Yeidiyurappa Yes 52/2015
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46 B.S. Yeidiyurappa Yes 53/2015
47 B.S. Yeidiyurappa Yes 54/2015
48 B.S. Yeidiyurappa Yes I 15512015
49 B.S. Yeidiyurappa Yes 76/20%5
50 | Gali Janardhan Reddy Yes ‘ 17912015
51 Veeranna o 06/20i2

Chandrashekaraiah

Charanthimath |
52 Abhay Kumar Patil Case 1142012

transferre
dto ACB

53 Sanjay B. Patil Yes 3/2014
54 | B. Sriramulu _f Yes 09/2013
55 C.T. Ravi _'— Yes 06/2014
56 N.Y. Gopalakrishna B i Yes 09/2013
57 Madal Virupakshappa . Yes 28/2013
58 Renukacharya - | Yes 05/2015
59 Renukacharya Yes 06/2015
60 | Nehuru C. Olekar 1 e Yes 122011
61 Manohar H. Tahasildar A Yes 09/2013
62 Raghunath Vishwanath 02/2014

Deshpande W
63 Varthur Prakash Yes 02/2015
64 Varthur Prakash Yes 03/2015
65 | Papareddy T Yes | 01/2017
66 Suresh Gowda Yes 04/2015
67 Dr. M.R. Hulinavkar Yes 10/2015

200. The statement showing the statistics relating to criminal
cases conducted against IAS Officers by the Lokayukta is as under:
Sl © Name Status of the case
No. Under Final PSO B/C Charged | Other Cr.No.
Investigation | Report | awaited report Sheeted | disposal
submitted submitted
1 Neeraj Rajkumar Yes 26/1989
E J. Alexander Yes 14/1990
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3 B.S. Patil Yes 23/2019
4 Maheshwar Yes 52/1994
5 Ramamurthy Yes 47/1998
6 | LR. Perumal Yes ~ 1022000
7 | N. Vijayabhaskar Yes | 06/2002
8 L.S.N. Raju Yes 09/2004
9 | Baburao Yes e 14/2008
10 | S. Lakshman Singh "__Yes 23/2008
11 [ LD.S. Ashwath N o Yes | 63/2011
12 | Mohammad A Sadiq L Yes 72/2011
13 | M.V. Veerabhadraiah Yes 73/2011
14 | Siddaiah N Yes 74/2011
15 | Siddaiah | Yes 18/2012

Bharath Lal Meena

Subhi Harisingh

Veerabhadraiah
16 | Shamla Igbal | Yes 20/2012
17 | Shamla Igbal - _[_ Yes 25/2012
18 | Syed Zameer Pasha ™, _’- Tl Yes 53/2012
19 | Veerabhadraiah —I- Yes 57/2012
20 | N.K. Ayappa Yes 80/2012
21 MN.K. Ayappa Yes 85/2012
22 | BharathLal Meena | Yes | 89/2012
23 | Rajaneesh Gocl Yes 04/2013
24 | Ramesh Bindurao Yes 63/2013

Zalki

| 25 | D.M. Vijayashankar Yes 23/2015

26 | Kepil Mohan Yes 64/2015
27 | Rajreesh Goel Yes 10/2012
28 | N.5. Channappagowda Yes 11/1994
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201. The statement showing the statistics relating to criminal

cases conducted against IPS officers by the Lokayukta is as under:

SL Name and their Status of the case |
No. position Under Final PSO B/C Charge | Other Cr.No.
Investigation Report awaited report d disposa
submitted submitted | Shected 1
1 Javadagi,, DIG Yes 16/2003
2 Srinivas Yer Yes 38/2007
3 M.C. Narayana gowda Yes 07/2009
4 Dr. Krishnamurthy Yes 95/2012
5 | Srikantappa i Yes 02/2018
6 | Srikantappa T Ves 03/2008
7 Chandrashekaraiah F Yes 05/2006
8 Srikantappa 05/2008

20z. After conducting enquiry, the Lokayukta/Upa-Lokayukta

send the

report/recomimendations

to

the

Government

contemplated under the pirovisions of Section 12(3) of the KL Act.

Statem=znt showing the 12(3) reports sent to the Government

respect of Ministers, MLAs. and MLCs., is as under:

12(3

SENT ON MINISTER

Case Number

Respondent details

Enquiry
Officer

LOK/BCD/3756/2014

Mahadev Prasad,
Minister of
Co-Operation ,
Vidhana Soudha,
Bangalore

ARE-2

LOK/BCD/3756/2014

Krishna Byregowda,
Agriculture Minister
Bangalore

ARE-2

in

as
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12(3) SENT ON M.L.A

Case Number

Respondent details

Enquiry
Officer

LOK/BD/143/2011

Raju. K.,

M.L.A.

Ramanagar,
Ramanagar District.

ARE-2

LOK/BGM/2183/2014

M.L.A.
Byadagi Constituency
Haveri Dist.

12

3) SENT ON M.L.C.

Case Number

Respondent d=atails

Enquiry
Oificer

LOK/BCD/4059/2014

Narayana Swamy Y.A.,
M.L.C., (Koiar
Coenstituercy),

S/o Late Aaddi
Narayanappa,

R/O No.461, 7™ Cross,
4% Main, R.M.v, 2
Stage, Ranaalore-94.

' ARE-2

| LOK/BGM,/E16/2019

Sri Shrikant L.
Ghotnekar,

Member of Karnataka
Legisiative Council,
Uttara Kannada
District.

ARE-2

203. The statement showing the 12(3) reports sent to the

Covernment i respect of IAS, IPS and IFS Officers, is as under:

Sl. Complaint No. Name and designation or Date of reportl Department Remarks
Ne. Respondents
1. :OK/MYS/l/ZOOO Sri R. Ramanna , Chief 29/08/2008 [RDPR Closed
IARE-9 lAccounts Officer Mandya 07/06/2013
Other

BABURAO MUDABI CHIEF
EXECUTIVE OFFiCER,ZP
MANDYA
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Sri T. Madaiah Accounts
Officer Zilla panchyath
Mandya

Town Planning, B.B.M.P.
Bangalore

Dr. S. Subramanya
Commissioner, Bruhath
Bangalore Mahanagara

Palike. Bangalore

LOK/MYS/2/2000 BABU RAO MUDABI CHIEF|17/05/2007 [RDPR “losad
ARE-9 EXECUTIVE OFFICER 07,/06/2013
MANDYA Dtheir
LOK/MYS/76/2002 CHIKKERUR, K.S.N. IF'S., [09/05/2C13 |EDUCATION Closed
IARE-5 REGISTRAR, UNI 21/04/2013 eng
IVERYSITY OF MYS. by CA
LOK/MYS/10/2003 ARE- [Sri A.M. Annciah, TFS 05/01/2004 |FOREST Closed
9 Deputy Conservator of 13/06/2013
Forests, Karnatake Forust Other
Department, Hunsur-wila
Life Division, Hunsur,
Myscre District.
LOK/BCD/166/2003 S.M.Raju, IAS 1i/12/20U3 [LABOUR
ARE-1 Director, Employinent Go recd
and Training, Bangalore 25/11/2004
Shiivalinga Murthy
Jcint Director,
Enmployiment Exchange
and
[Trainirg, Subbaiah Circie,
Bangalore
LOK/MYS,'19/20G5 ARE- [Commissicner 20/09/2013 |[OTHERS Closed
/ Endowment, Bangclcie. 04/08/2014
eng_dy_CA
|B.|"/I.Sukume:ra Shetty,
Man&ning Trustee, Sri
Mcokarirbika Temple,
Kollur, Uacpi 576220.
Executive officer, Kollur
Templz.
LOK,'BCD/67/2005 ARE- IShivaram,I.A.S., 24/05/2005 [SOCIAL Closed
1 Commissioner, Social \WELFARE 23/08/2013 Not
\Welfare Depot, Maintainable
Bangalore.
LCK/BGM/4410/2005 Prabhakar, 03/08/2013 |REVENUE Closed
ARE-2 Deputy Commissioner, 29/03/2019
Bagalkot District, Compliance
Bagalkot. report
LOK/BCD/220/2007 S.S.Topgi 13/01/2010 |URBAN DEVLPNT [Closed
IARE-1 IThe Joint Director of 17/10/2013

In Accd wt law
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10

LOK/BCD/18/2008 ARE-
1

Khaleel UL Rehman
Inspector General of
Police, Home Guards,
Bangalore.

28/06/2014

HOME

12(3) sent
28/05/2014

11

LOK/MYS/122/2008
IARE-5

G.A. Sudarshan, IFS the
then Conservator of
Forests. Kodagu Circle.
Madikeri

19/05/2011

DPAR

Gorecd
20,/02/2013

12

LOK/MYS/123/2008
ARE-7

B.K.chandra shekar

the then Range Forest
Officer, Mangalore
Region, (Presently
Assistant Conservator of
Forests)

Smt.Anitha S. Arexal
Conservator of Forest and
General Manacer,
Karnataka Cashew
Develot.ment
Corpcraticn, Mangalore.

05/06/2014

DPAR

Closed
09/04/2019
Central Govt.
2mp.

13

LOK/BCD/241/2008
ARE-1

D.K.Rarigaswamy [.A.S..
Director, Mass £ducetion
Departinant.
Malleshwarain,
Bangalcre.

06/11/2009

EDUCATION

Closed
26/08/2010
eng_by_CA

14

LOK/BCD/404/2010
ARE-1

Sham Bnat

Ciriel Executive Officer,
K.I.A.D.B., Nrupathunia
\Road, Banaalore.

29/04/2014

C&I

Closed
19/09/2014
eng_by_CA

Naqgaraia Nayak
Secretary, K.I.A.D.B.,
|Nrupati1.unga Roed,
Bangalore.

ISwamy.T.R
|(.'!1ief Development
Officer. K.I.A.D.B.,
i lrupathunga Road,
Bangalore.

Rama

Development Officer - 2,
K.I.A.D.B.. Nrupathunga
Road, Bangalore.

LOK/ECD/493/2010
ARE-6

Chief Executive Officer
Bangalore Zilla
Panchayathi, 2" Floor,
Krushi Bhavan Building,
Hudson Circle, Bangalore.

17/05/2014

RDPR

Closed
26/07/2019
eng_by_CA

Panchayath Development
Officer

Bommasandra Grama
Panchayathi, Atthibele
Hobli, Anekal Taluk,
Bangalore.

Principal Secretary
Rural Development and
Panchayath Raj
Department, No.2,
M.S.Building, Bangalore.
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Secretary,
Bommasandra Grama
Panchayathi,
Bommasandra, Atthibele
Hobli, Anekal Taluk,
Bangalore.

Executive Officer
Anekal Taluk
Panchayathi, Anekal,
Bangalore.

16

LOK/BCD/505/2010
IARE-7

Chandrashekar M., IPS
Deputy Commissioner oi’
Police East Division,
Bangalore City.
Bangalore.

01/10/2U13

HOME

Closed
12,/08/2014
2ng bv CA

Santhosh S

Police Sub-Inspectcr,
Byappanahalli Police
Station, Byappanai:alli,
Bangalore City

Srinivas K.V Police
inspector,
Byappanahalii Poiice
Slation. Byappanaha'ii,
Bangaloie City

ManjunathG.B
JAsst.Caomtnissioner of
Police Halasuru Sub-
Division, Eangaiore City,
Bangalure.

17

LOK/BCD/505/2010
ARE-7

‘Crandrashiakar M., IPS
Deputy Comrnissioner of
Poiice East Divisloi,
RBangalore City,
|Banga|ure.

01/10/2013

HOME

Closed
12/08/2014
eng_by_CA

'Srinivas K.V Pclice
Inzpecter,
Byapnanaralli Police
Scation, Bangalore City,
Bangalore

Manjunath G.B
JAs;ist.Commissioner of
P-lice, Halasuru Sub-
Division, Bangalore City.
Bangalore.

Santhosh S

Police Sub-Inspector,
Byappanahalli Police
Station, Byappanahalli
Bangalore city.

18

LOK/BCD/116/2011
ARE 1

Bharathlal Meena
Commissioner, Bangalore
Development Authority,
K.P. West, Bangalore -
560020.

Srinivasa R.

Engineer Member,
Bangalore Development
Authority. K.P. West,
Bangalore - 560020.

28/02/2013

BDA

Closed
03/01/2014 Not
Maintainable
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19

LOK/BCD/124/2011
IARE-2

Jagadish Shettar
Minister, Rural
Development and
Panchayat Raj
Department, Vidhana
Soudha, Bangalore.

02/07/2015

DPAR

Jayadevappa H.R.
Managing Direclor,
Government Tools and
[Training Center,
Rajajinagar Industrial
JArea, Bangalore-560019.

Go recd
29/09/2015

Ravi Kumar P.

Secretary to Government,
Rural Develcpment end
Panchayath Raj
Department,
M.S.Building, Bangalore.

20

LOK/BD/143/2011
ARE-2

Raju K.,
M.L A., Ramaragat,
Ramanagar District.

25/01/2014

REVENUE

Go recd
15/12/2020

Shailaja.C.P
Asst.Decuty
Commissioner,
Ramanagar, Ramananar
District.

Srinivasa,

Case Worker,

City Municipal Ccunci,
Ramanavar, RKamanager
District.

Chandrashekat2iah.G. L
he Then Deputy
|C0mmissioner,
Rarnanagar, Ramanagar
District.

|Gopinatn.T

Sudiciel Head Munsi,
D.C Offize, Ramanagar,
Rama:iagar District.

Natesh.D.B

[Tne Then Tahasildar,
Ramanagar, Ramanagar
District. (Presently W/@
[Theertha Halli, Shimoga
District)

Nagaraju

Revenue Inspector, City
Municipal Council,
Ramanagar, Ramanagar
District.

Sidda Raju
Commissioner, City
Municipal Council,
Ramanagar, Ramanagar
District.

Narayana

Revenue Officer, City
Municipal Council,
Ramanagar, Ramanagar
District.
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21.

LOK/BCD/218/2011

IARE-2

Principal Secretary
Revenue Department,
M.S.Building, Bangalore -
560 001.

22/08/2014

BDA

Karunakara Reddy.G
Revenue Minister,
Government of
Karnataka, Vidhana
Soudha, Bangalore - 1.

12(3) sent
22/03/2014

Special Land Acquisition
Officer

Podium Block,
Visveshwaraiah Towers,
Bangalore.

Commissione:: B.B.M.P.,
N.R.Square,
Bangalore - 560 0C2.

Commissioner Bangalcre
Development

lhuthority, T.Chowdaiah
Road, Bangaiore - 569
020.

22.

LOK/BD/8730/2011

IARE-6

Sri. N.Jayararm
Chief Executive Officar
7/7/2011 o 25/6/2012.
Z?,Chitradurga

26/12/2014

RDPR

Go recd
09/03/2017

Engegowda,
The Then CEO, Zilla
Pancihayat. Chitradurga.

|

[Sr1.vithal

Project Director 2008-09
to 201011 ZP.
|Chitr.:durga

'Sri.H P.Prekash

Cnief Ezecutive Officer
28/5/2007 to 3/6/2009
P,

Chitradurga

S i Lakshminarayana
Project Director Zilla
Panchayath Chitradurga

SriBasavaraj

Project Director 2007-08
to 2008-09 ZP,
Chitradurga

23

LOK/BCD/519/2012

ARE-1

Bharath Lal Meena
Commissioner, B.D.A.,
Kumara Park West Extn.,
Bangalore - 560 020.

17/05/2014

BOA

Closed
23/09/2014
eng_by_CA

24,

LOK/BCD/2973/2012

IARE-1

Bharat Lal Meena IAS
The Then Managing
Director, BESCOM,
Bangalore.

20/03/2014

KPTCL

12(3) sent
20/03/2014
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25

LOK/BCD/81/2013
IARE-1

MuniveeregowdaR
former Joint
Commissioner,
Department of Transport
Multi Storied Building,
Bengaluru

01/07/2015

DPAR

Clcsed
09/05/2017 In
Accd wt law

IT Sham Bhat, IAS
former Transport
Commissioner,
Department of Transpnrt,
Bengaluru

Bhaskar Rao, TPS former
[Transport

Commissioner.
Department of Transport,
Bengaluru

26.

LOK/BCD/1114/2013
IARE-1

Sri.Anjaneya Reddy
Deputy Conservatu:.of
Forest (Retd.,), No. 111,
4% Cross, 16'" Main Roaq,
].C Nagar, Kuiubarah:lli,
Bangalore.

26/03/2015

FOREST

Closed
17/07/2015
In Accd wt law

Sri.Gangadharaiah,
Range rurest Officar end
E:tate Officer, Aranya

Bhavan. Malleshwaram,
Barigalo-e.

Sri.Ameer Jan

IForest Guard, Forast
iSquad, Ophosite to
iRangalore CET, 18t
Cross, Malleshwarcm;
[Bangalore.

Sri Vijaykurmar Gogi, IFS
Chief Conservator of
Fcrest, N/o i.and Records
and Chief Conservator of
Fcerest {Chairman of
Forest fForce),
Malleshwaram,
Bangalore.

S-i.R.Rangaswamy
)Assistant Conservator of
Forest (Retd.,), No. 54,
2"d Main Road,
Bikashipura, Bangalore-
61.

Sri.Srinivas

lAssistant Conservator of
Forest, Chintamani Sub-
Division, Chintamani.

Sri.B.M.Parameshwar, IFS|
Chief Conservator of
Forest and Managing
Director of Karnataka Co-
operative Marketing
Federation, Bangalore.

Sri.Shivanand.T
Range Forest Officer,
Social Forest Range,
Magadi, Bangalore.
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Sri.Bylappa

Range Forest Officer,
Social Forest, Anekal
Range, Anekal,
Chandapura.

Sri.S.Shanthappa, IFS
Chief Conservator of
Forest,

Mangalore Circle,
Mangalore.

Sri.Chawan.N.B.
lAssistant Conservator cf
Forest (Retd.,), Social
Forest, Koppa Taluk and
District.

Sri.Hanumaiara (Expired)
Forest Guard,
IVishwesharaiaha Lavout,
4™ Block, New Layou,
Jyananabharathi Pust,
Doddabasthi, Bangalorc-
56.

27 LOK/MYS/2525/2013 Narayanaswanty.K.M IFS |11/05/2017 [FOREST 12(3) sent
ARE-6 Deputy Conservator of 11/05/2017
Forest, (Wild Ariimal,,
Koilegala Taluk,
IChhamarajanagar Districe.
28 LOK/BCD/2304/2012 Gcurav Gupta, 14/05/2014 |BWSSB Closed
JARE-1 Precidernt. BWSSR, 22/09/2014
Cauvery Bhavar:, eng_by_CA
Bangalore-09
“empararraiah
Chief Engineer, BV/S3B,
~auvary 2havan,
Bangalore- C9
29 LOK/BCD/100/2014 Manjunath Prasad IAS 20/11 /2018 [TRANSPORT Go recd
ARE-1 Maneging Director, 12/04/2019
K.S.R.T.C., Central Office,
K.H.Road, Shanthinagar,
| bangalore - 560 027.
S.S.Bharathi
S 2curity and Vigilence
Officer, Shanthinagar,
Bangalore
30 LOK/BCD/1559/2014 Mr. Bharath lal Meena, 27/11/2014 [URBAN DEVLPNT |Closed
IARE-2 The then Commissioner, 10/02/2021
Bangalore Developement Compliance
JAuthority, Bangalore. report
31 LOI/BCL/2387/2014 Ayyappa 05/04/2017 |REVENUE Closed
ARE-6 Dy. Commissioner, 20/01/2022
Bangalore Urban Dist., Other

Bangalore.

Manjunath K.A.S.,
[Tahsildar, Bangalore
South Tqg., Bangalore.

Sub-Registrar
[Tavarekere, Bangalore
South Taluk,
Bangalore Urban Dist.
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32

LOK/BCD/3756/2014
IARE-2

Sham Bhat,
Commissioner, Bangalore
Development Authority,
IT.Chowdaiah Road,
Kumara Park West,
Bangalore-560 020.

24/04/2015

PARLIMENTARY

Satish

Joint Registrar of
Co-operative Societies,
Pampa Mahakavi Roac,
Chamarajapete,
Bangalore - 560 052.

12(3) sent
24/04/2015

Hegde.G.S
Ex-Registrar of Co-
Operative Sccieties.
No.1, Ali Askar Road,
Bangalore-560 (G52.

Channappa Gowda
Registrar of Co-Operative
Sccieties, No.?,

IAli Aslzar Roed.
Bangalure-5€0 05%.

Mahadev Frasad Minister
lof Co-Operation,
IVidhana Scudha,
Bangalore

204. It is also relevant to refer to Karnataka Lokayukta

Crime Statistics from 26.5.1986 te 30.6.2022 (Disposals), which is

as under:
Karnatakalokayukta

oo : CrimeStatisticsfron.26/05/1986t030/06/2022(Disposals)

Si.No. I Year Conviction| Acquitted | Discharged | Abated qE::h
1 19€6 1 0 0 0
2 1987 0 0 0 0

|3 198% 3 2 1 0
4 1989 8 19 0 1 0
5 1990 7 12 0 2 0

| 6 1991 4 10 0 4 0
7 1992 6 23 0 3 1
8 1993 14 39 1 2 0
9 1994 18 71 0 2 0
10 1995 14 49 1 5 1
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11 1996 17 75 3 o |
12 1997 15 77 6 4 0
13 1998 12 77 12 9 c
14 1999 9 93 3 5 0
15 2000 10 128 5 8 c |
16 2001 14 123 3 9 2
17 2002 11 90 4 9 1]
18 2003 21 139 4 8 3
19 2004 32 182 0 19 0
20 2005 36 166 10 ) 0
21 2006 28 184 5 3 0
22 2007 31 | 127 3 6 1
23 2008 18 102 | 2 6 3
24 2009 24 102 13 11 0
25 2010 67 143 12 9 1
26 2011 84 158 22 7 7
27 200z | 70 | _s06 | 12 7 10
28 2013 51 109 3 8 22
29 2014 49 140 10 8 17
30 2015 €3 161 18 16 20
31 2016 72 i78 19 16 6
32 2017 65 | 222 27 9 3
33 2018 44 173 14 11 2
| 24 2019 51 133 10 7 0
35 2020 31 82 6 12 1
| 36 2021 32 81 7 20 2
37 2622 13 44 2 8 3
TOTAL 1046 3636 240 266 106

Z205. It is also relevant to refer to the powers of Lokayuktas
in different States in respect of registration of FIRs and filing of
report under section 173 of the Code of Criminal Procedure, which

is as under:
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under the Prevention of
Corruption Act, 1988 or
the Himachal Pradesh
Prevention of  Specific

S1. STATE WHETHER LOKAYUKTA RELEVANT
No. HAS POWER TO ACT/RULES
REGISTER FIR
1 Madhya (Yes) Madhya Pradesn
Pradesh Superintendence of | Special Police
investigation by Madhya | Establishment
Pradesh  Special Poiice | Act, 1947
Establishment is vestzad in
the Lokayukt appointed
under the MP Lokayukt
and Uplokayukt Act, 1981,
which is empowered +*o
investigate ana file. charge
sheet for . the - offences
punishable under
Prevention. of Corruption
Act, 1938.
2 Uttarakhand {Yes) Uttarakhand
Sectior: 12 empowers to | Lokayukta Act,
investigate the offences | 2014
under - the Prevention of
Corruption Act, 1988 or
the  Himachal =~ Pradesh
Prevention of  Specific
Corrupt.  Practices  Act,
1983 and: to file final report
under Sex. 173 CrPC.
3 Himachal (Yes) Himachal
Pradesh Pradesh
Section 11 empowers to | Lokayukta Act,
investigate the offences | 2014
under the Prevention of
Corruption Act, 1988 or
the Himachal Pradesh
Prevention of  Specific
Corrupt  Practices  Act,
1983 and to file final report
under Sec. 173 CrPC.
4 Mizoram (Yes) Mizoram
Section 11 empowers to | Lokayukta Act,
investigate the offences | 2014
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Corrupt  Practices  Act,
1983 and to file final report
under Sec. 173 CrPC.

Manipur

(Yes)

Section 12 empowers to
investigate the = offences
under the Prevention of
Corruption Act, 1988 or
the Himachal Pradesh
Prevention of  Specific
Corrupt  Practices  Act,
1983 and to file final repot*
under Sec. 173 CrPC.

Maripur
Lokayukta Act,

| 2014

Meghalaya

\Yes)

Section - 12 empowers  te
investuigate  the offences
under the Prevention of
Corruption Act, 1982 or
the - Himachal = Pradesh
Prevention of  Specific
Corrupt — Practices  Act,
1923 and to file final report
under Sec. 173 CrPC.

Meghalaya
Lokayukta Act,
2014

Silzkim

(Yes)

Scction 11 empowers to
invectigate the offences
under the Prevention of
Corruption Act, 1988 or
the Himachal Pradesh
Prevention of  Specific
Corrupt  Practices  Act,
1983 and to file final report
under Sec. 173 CrPC.

Sikkim
Lokayukta Act,
2014

Arur:achala
Pradesh

Section 12 empowers to
investigate the offences
under the Prevention of

Corruption Act, 1988 or
the Himachal Pradesh
Prevention of  Specific

Corrupt  Practices  Act,
1983 and to file final report
under Sec. 173 CrPC.

Arunachala
Pradesh
Lokayukta Act,
2014
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9 Nagaland (Yes) Nagaland
Notwithstanding anything | Lokayukta Act
contained in Section 197 of
CrPC and Section 19 of
Prevention of Corruption
Act, Section 26 or the|
Nagaland Lokayukta Act
confers power on
Lokayukta to grant
sanction ‘for prosecuticn
for any rmatter pending
before it.

Organizational structure in
sthe official website of
Nagaland Lokayukta
describes tlie head of police
wing as IGP and Pirector
and OoC Nagaland
Lozayukta Police Station.

206. The material on record clearly depicts after creation of

ACB w.e.i 14.3.2016, ACB has not registered any criminal cases

against the Ministers, MPs, MLAS or MLCs, but only registered few

cases against some authorities and conducted raids. No material

is produced by the Government or the ACB to prove that ACB is

mcre poaweriul than Lokayukta for the purpose of improving the

standards orf public _administration, by looking into complaints

ageinst administrative actions, including cases of corruption,

favouritism and official indiscipline in administration machinery.

Infact, creation of ACB is only to protect the vested interest and not
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to protect the interest of the general public at large. It is high time

for the State Government (any Government) or its authorities t

act as a trustee of the society and infact, in ail facets of nublic

administration, every public servant has tc exhibit honegsty,

integrity, sincerity and faithfulness iri _implementation of  th

political, social, economic and constitutional p¢licies to integrate the

nation, to achieve excellence and efficiency in  the public

administration. A public servant entrusted with duty and power to

implement constitutiona! policy under Articles 14, 21 and 300 of the

Constitution of India and ali inter-related directive principles of

state policy under the Constitution, should exhibit transparency in

implementation and cof accountable for due effectuation of

constitutional goals. Further, the Government should allow the

Lokayukta/Upe-Lokayukia to  work independently  without

State can redress a grievance before them “without fear or favour”.

207. Even though, we got independence about 75 years ago

by the struggle of our forefathers, who fought for our freedom by

pricing their blood, unfortunately, we are not in _a position to
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eradicate corruption till today since, no successive Governments

have taken drastic steps in that direction. Though the KL cami2 int

force w.e.f. 15" January 1986, it worked independently onrly till

14.3.2016, the date on which the impugned exacutive order came

to be passed.

208. Unfortunatelv, the institution of Lokayukta has been

diluted by the executive order passza by the State Government by

creating ACB, thereby incirectly made the authority of Lokayukta

and Upa-Lokayukta “naper tigers without any teeth and claws”,

which is impermissibie. The leaislative intent behind the KL Act is

to see that pubiic servants covered by the sweep of the Act should

be answerabiz fcr their actions as such to the Lokayukta and Upa-

Lokayuikta and such authorities should be armed with appropriate

powers and sarictions so that their orders and opinions do not

become “mere paper directions”. The decisions of Lokayukta and

Upa-Lokayukta, therefore, must be capable of being fully

implemented. These authorities should not be reduced to “mere

naper tigers” etc., Therefore, it is high time for the State
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Government to strengthen the institution of Lokayukta and Upa-

Lokayukta and get back its “glory”.

209. "It is also relevant to state at this stoge that the

Lokayukta and Upa-Lokayukta are appointed undar the provisions

of Section 3(2)(a) and 3(2)(b) of the KL Act on the advice tendered

by the Chief Minister in consultatioiz with the several constitutional

authorities.  If the Government and constitutional authorities are

really interested in public welfare and interest in the development

of Karnataka, thev should take conscious and unanimous decision

to recommend persons with track record of integrity and

competence and fair both on the public and personal life, to the

posts of Lokayukta and 'Jpa-Lokayuktas uninfluenced by caste,

creed etc., and maintain transparency in the appointment. The

appcintrnernit should be non-political and the posts of Lokayukta and

Upa-Lokayuktas shiould not be accommodation centre for anybody.”

The Government should allow the authorities to work independently

witncut fear or favour, for the purpose of improving the standards

of puolic administration, by looking into complaints against

administrative actions, including cases of corruption, favouritism
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and official indiscipline in administration machinery. In addition to

the above, Administrative and Enquiry Wing, Technical Wiig, Poiic

Wing and General Wing of the Lokayukta as contemplated under

the first schedule of Rule 6(2) of the Karnatakea Lokavukia (Z & R

etc.) Rules, 1988 should alsp be strengtheried by appoirting

honest persons.

210. It is high time for the Legislature and the judiciary to

curb the “menace of corruption wnich is wvery dangerous to the

future generation than the disease of cancer and also it is a major

obstacle to the growth of India and in particular, the State of

Karnataka.” If a pubtlic servarit, who is convicted for corruption, is

allowed to continue to hnld public office, it would impair the morale

of the nther persons marning such office, and consequently, that

wouid erode the already shrunk confidence of the people in such

institutions hesides demoralizing the other honest public servants,

who would either be the colleagues or subordinates of the convicted

perscn. If honest public servants are compelled to take orders from

preclaimned corrupt officers on _account of the suspension of the

conviction, the fall out would be one of the shaking system itself.
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211. The Hon’ble Supreme Court while considering the
provisions of Section 389 (1) of the Code of Criminai Procedure,
Article 311(2) of the Constitution of India and Sectiori 13(2) of the
PC Act in the case of K.C. Sareen -vs- C.B.I. Chandigarii®®, at

paragraphs 11 and 12 has held as under:

“"11. Corruption by public servanis has now reached a

monstrous dimension in _India. - Its tentacles have

started grapgling even the institutions created for the

intercepted and impeded from gripping the normal and

ordarly functioning of the public offices, through strong

legisiative, executive as well as judicial exercises the

corrupt_public _servants could even paralyse the

fuiictioning ot such institutions and thereby hinder the

democratic __poiity. _ Proliferation _of corrupt _public

servarits could garner momentum to cripple the social

order_if such _men are allowed to continue to manage

and cperete public institutions. When a public servant is

found quilty of corruption after a judicial adjudicatory

nrocess conducted by a court of law, judiciousness

demands that he should be treated as corrupt until he is

exonerated by a superior court. The mere fact that an

¥ 2001 AIR SCW 3339
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appellate or revisional forum has decided to enteréain

his challenge and to go into the issues and findings

made _against such public servants once again should

not even temporarily absolve him from such findings. If

such a public servant becomes entitled to hoid public

office_and to continue to_ do ofiicia! acts until _he _is

judicially _absolved from sucti findirias by reason of

suspension of the order of coriviction, it is public

interest which suffers énd sometimes, even irreparably.

When a public servant who is convicted of corruption is

allowed to ccntinue to hold public office, it would impair

the morale of the other persaons manning such office,

and consequently that wouid erode the already shrunk

confiderice of the people in such public institutions

besides demecrglising the. cther honest public servants

who wouid either ce the colleagues or subordinates of

the convicted person. If honest public servants are

cempeiled to take orders from proclaimed corrupt

officers - on__account of 6 the suspension of the

conviction. the fallout would be one of shaking the

system itself. Hence it is necessary that the court

shiould not aid the public servant who stands convicted

for corruption charges to hold only (sic) public office

until _he is exonerated after conducting a judicial

adjudication at the appellate or revisional level. It is a

different matter if a corrupt public officer could continue
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to hold such public office even without the help of a

court order suspending the conviction.

12. The above policy can be acknewledged -as

necessary for the efficacy and proper functioriitiq of

public offices. If so, the legal position can be laia docwn

that when conviction is or: a corruption. charge against

a _public servant the appellate court oi- the revisional

court should not suspend the order ¢f conviction during

the pendency of the appeal even if the sentence of

imprisonment _is suspended. [t would be a sublime

public policy thet the convicted public servant is kept

under disability of the coriviction in spite of keeping the

sentence of imnriscnmeiit in abeyance till the disposal

of the appeal. or revision.”

(Underline supplied)

212. The Hen’ble Supreme Court while considering the
provisions of Sections 19(1) and 22 of the PC Act in the case of
Subramanian Swamy -vs- Manmohan Singh®® has strongly

condenned the corruption in the Country as under:

"11. Today, corruption in our country not only

poses a grave danger to the concept of

" (2012) 3 SCC 64
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constitutional governance, it also threatens the

very foundation of Indian democracy anc the Rule

of Law. The magnitude of corruption in our public

life is incompatible with the concep: of a socialist,

secular democratic republic. It carnot be disputed

that where corrupticn begins _all rights end.

Corruption devalues human rights, ctiokes a

development and undermiries justice, liberty,

equality, fraternity which are tihe core values in our

preambular vision. Therefore, the duty of the Court

is that any anti-corruption law has to be interpreted

and worked out in such a fashion as to strengthen

the fight against ccerruption. That is to say in a

situaticn _wiiere two constructions are eminently

reesonabie, tlie Court has to accept the one that

seeks to eradicate corruption to the one which

seeks to perpetuate it.”

(Underline supplied)

213. It is also not in dispute that India is a Member of

‘United  Nations Convention Against Corruption’ where certain

measures were adopted for preventing corruption. Corruption is an

insidious plague that has wide range of corrosive effects on

socigaties. It undermines democracy and the rule of law, leads to
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violations of human rights, distorts markets, erodes the guality of

life and allows organized crime, terrorism and other tihreats t

human security to flourish. Article 36 oi ‘United Nations

Convention Against Corruption’ relates to speciaiized authorities and

the said Article contemplates that each Staie Party shail, in

accordance with the fundamental principles of its legal system,

ensure the existence of a body or bodies or persons specialized in

combating corruption through law ensorcement. Such body or

bodies or persons shail be granted the necessary independence, in

accordance with the fundamentai pririciples of the legal system of

the State Party, o be able to carry out their functions effectively

and without any undue influence. Such persons or staff of such

body or bodies szhould have the appropriate training and resources

te carry out their tasks.

214. It is also relevant to state at this stage that the Lokpal
and Lokayuktas Act, 2013 is enacted to provide for the
establishment of a body of Lokpal for the Union and Lokayukta for
States to inquire into allegations of corruption against certain public

functionaries and for matters connected therewith or incidental
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thereto. Section 63 of the Lokpal and Lokayuktas Act, 2013
specifically mandates that every State shall establish a hody to be
known as the Lokayukta for the State, if not so estabiished,
constituted or appointed, by a law made by the State Legislature, to
deal with complaints relating to corruption agcinst certain public
functionaries, within a period of orie year from the date of

commencement of this Act

215. The obiect of PC Act is to consoiidate and amend the

law relating t¢ pravention of corruption and the matter connected

thereto, thereby strerigthening ot the Lokayukta and Upa-Lokayukta

is inevitable and “it is ihigh time to say goodbye to the ACB”, to

strengthen the instituticn of _okayukta, which is functioning under

the provisions of trie KL Act.

216. It is an undisputed fact that the Lokayukta as an
institution has ali the trappings of a police station conferred on it by
virtue of gseveral provisions of K.L. Act and Rules framed
thereunder. Section 14 of the K.L. Act makes it clear that
whenever sanction of the Competent Authority is required for

nrosecution and if such action is required to be taken by the
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Lokayukta/Upalokayukta, it is deemed to have been granted. When
the power of investigation is conferred on the Lokayukta or
Upalokayukta and the Police Wing is attached to the institution of
Lokayukta as per the statutory provisions, it cannot be reascnably
imagined that in the course of the investigatior: by them, even if
commission of an offence is detected either by the Lokayukta or by
the Upalokayukta, it wili nct have jurisdiction to deal with the
matter and that they have lo be orly a helpless spectator to
condone the offences commitied and stay their hands and that their
power is limited cnly to initiate disciplinary proceedings. The object
of the |legislaticn is to bring about transparency in the
administration and that could be brought about by initiating both
criminal and discipiinary proceedings. It cannot be contended that
Lokayukta or Upalokayukta or the Police Wing have no power to
initiate criminal proceedings and conduct an investigation on that
behalf. The power of initiating prosecution includes all the incidental

power that is required to complete the investigation.

217. As already stated supra, the K.L. Act is a self contained

coae providing for investigation, filing of complaint and all other
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incidental matters with the police attached to the Lokayukta

institution by virtue of statutory provisions. Thereby, when_th

K.L. Act is holding the field, it is not permissibie fcr the State in

exercise of its executive power under Article 162  ¢f th

()

Constitution of India to constitute ACB to nullifv _the powe

conferred on the Lokayukta as an institution unider the K.L.Act.

218. Our view is fortified by the judgement of the Hon'ble
Supreme Court in the case of I.T.C. Bhadrachalam Paperboards
vs. Mandal Revenue Officer, AP*', wherein it is held as under:

"Where the field is occupied by an enactment

the executive has to _act iri_accordance therewith,

particularly where tiie provisions are mandatory in

nature. There is no room for any administrative

action or for doing the thing ordained by the statute

otherwise than in _accordance therewith. Where, of

course, the matter is not governed by a law made by

a competent Legislature, the executive can act in its

executive capacity since the executive power of the

State extends to matters with respect to which the

Legislature of a State has the power to make laws”

"1 (1996)6 SCC 634
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Thereby, the very notification issued by the State Goveinment

dated 14.3.2016 constituting ACB, cannot be sustaired.

219. The Hon’ble Supreme Court in the case of
Subramanian Swamy -vs- Director, Centrali Bureau of
Investigation and another??, at paragraphs 54, 57, 58, 59, 64,

69 and 70 has held as under:

"54. The Court then discussec the earlier decisions
of this Court in J.A.C. Saldanha [State of Bihar v. J.A.C.
Saldanhe, {(1980) 1 5CC 554 : 1980 SCC (Cri) 272]
and K. Veeraswami [(1991) 3 SCC 655 : 1991 SCC (Cri)
734] and also the previsions of the DSPE Act and held
that : (Vineet Narain rase [(1998) 1 SCC 226 : 1998
SCC (Cri) 307 , SCC p. 262, para 42)

Powers of investigation which are governed by the
stetutory provisions and they cannot be curtailed by

any executive instruction.

Having said that, this Court stated that the law did not
classify offenders differently for treatment thereunder,
including investigation of offences and prosecution for

offences, according to their status in life. Every person

" (2014)8 SCC 682
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accused of committing the same offence is to be deait
with in the same manner in accordance with law, which
is equal in its application to everyone. The Single
Directive is applicable only to certain persons above the
specified level who are described as decision-making
officers. Negativing that any distinction can b< made for
them for the purpose of investigation of an oiffence of
which they are accused, this Court in paras 45 and 46
held as under : (Virieet Nerain case [(1998) 1 SCC 226
: 1998 SCC (Cri) 307] , SCC p. 263)

"45. Cbviously, where the accusation of
corrupticn is based on direct evidence and it
does net reqguire any inference to be drawn
dependent on the decision-making process,
there is no racional basis to classify them
differently. In other words, if the accusation be
of oribery which is supported by direct
evidence cf acceptance of illegal gratification
by them, including trap cases, it is obvious that
no other factor is relevant and the level or
status of the offender is irrelevant. It is for this
reason that it was conceded that such cases
i.e. of bribery, including trap cases, are outside
the scope of the Single Directive. After some
debate at the Bar, no serious attempt was

made by the learned Attorney General to
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support inclusion within the Single Directive of
cases in which the offender is alleged to e in
possession of disproportionate assets. It is
clear that the accusation of pcssession cf
disproportionate assets by & person is alsc
based on direct evidence and nc factor
pertaining to the expertize of decision making
is involved therein. We have, therefore, no
doubt that the Single Directive cannot include
within its ambit cases of possession of
disproportionate assets by the offender. The
question now is orily with regard to cases other
than those or bribery, including trap cases, and
ol possession of dispropurtionate assets being

covered by tihe Single Directive.

46. There may be other cases where the
accusation cannot be supported by direct
eviaence and is a matter of inference of
corrrupt motive for the decision, with nothing to
prove directly any illegal gain to the decision-
maker. Those are cases in which the inference
drawn is that the decision must have been
made for a corrupt motive because the
decision could not have been reached

otherwise by an officer at that level in the
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hierarchy. This is, therefore, an area where the
opinion of persons with requisite expertise in
decision making of that kind is relevent and,
may be even decisive in reaching the
conclusion whether the aliegation requires any
investigation to be made. In view of ihe fact
that CBI or the police foice does not have the
expertise within its fold for trie formation of the
requisite opinion in such cases, the need for
the inclusion of such a mecharism comprising
of experts ir the field as a part of the
infrastructure of CBI is odbvious, to decide
whiether the accusation made discloses
grourds Tor a reasonaple suspicion of the
commiszion of an offence and it requires
nvestigation. In the absence of any such
mechanism within the infrastructure of CBI,
comprising of experts in the field who can
evaluate the material for the decision to be
made, introduction therein of a body of experts
having expertise of the kind of business which
requires the decision to be made, can be
appreciated. But then, the final opinion is to be
of CBI with the aid of that advice and not that

of anyone else. It would be more appropriate
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to have such a body within the infrastructure
of CBI itself.”

57. Can classification be made creating a class of the
government officers of the level of Joint Secretary and
above level and certain officials in public sector
undertakings for the purpose of inquiry/investigation
into an offence alleged to have been committed under
the PC Act, 19887 Or, to put it differently, can
classification be made on the pasis of the
status/position of the public servant for the purpose of
inquiry/invastization inco the allegation of graft which
amounts to an offence undear the PC Act, 19887 Can the
legislature  lay  down different  principles  for
investigation/inquiry into the allegations of corruption
for the public servants who hold a particular position? Is
such classirication founded on sound differentia? To
answer these questions, we should eschew the
doctrinaire approach. Rather, we should test the validity
o the impugned classification by broad considerations
having - regard to the legislative policy relating to
prevention of corruption enacted in the PC Act, 1988
and the powers of inquiry/investigation under the DSPE
Act.

58. The Constitution permits the State to determine, by

the process of classification, what should be regarded
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as a class for purposes of legislation and in relation to
law enacted on a particular subject. There is pound to
be some degree of inequality when there is segregation
of one class from the other. However, such segregation
must be rational and not artificial or evasive. In other
words, the classification must net only be based on
some qualities or characteristics, which are to be found
in all persons grouped togetheir and not in others who
are left out but thoze quelities cr characteristics must
have a reasonable relation to the object of the
legislation. Different:a whici: is the basis of classification
must be sound and must have reasonable relation to
the object of the legislation. If the object itself is
discriminatory, ifien explanation that classification is
reasonabie having rational relation to the object sought

to be achieved is immaeaterial.

59. it seems to us that classification which is made in
Section &-A on the basis of status in government
service is not permissible under Article 14 as it defeats
the purpose of finding prima facie truth into the
allegaticns of graft, which amount to an offence under
the PC Act, 1988. Can there be sound differentiation
between corrupt public servants based on their status?
Surely not, because irrespective of their status or

position, corrupt public servants are corrupters of public
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power. The corrupt public servants, whether hkiatki or
low, are birds of the same feather and riust pe
confronted with the process of investigation and inquiry
equally. Based on the position cr status in service, no
distinction can be made beiween public servants
against whom there are callegations amouniing to an
offence under the PC Act, 1°2886.

64. As a matter of fact, the justiticatinon for Section 6-A
which has been put rorth hefore us on behalf of the
Central Goveirnment was tne justification for Single
Directive 4.7(Z){i) in Vineet Narain [{1998) 1 SCC 226 :
1998 SCC (Cri) 307] as well. However, the Court was
unable to perzuade itself with the same. In Vineet
Narain I(1958) 1 SCC 226 : 1998 SCC (Cri) 307] in
respect of Single Directive 4.7(3)(i), the Court said that
: (SCC pp. 262-63, para 44)

“44. ... Every person accused of committing
the zarne offence is to be dealt with in the
same manner in accordance with law, which

is equal in its application to everyone.”

We are in agreement with the above observation in
Vineet Narain [(1998) 1 SCC 226 : 1998 SCC (Cri) 307]

, Which, in our opinion, equally applies to Section 6-A.
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In Vineet Narain [(1998) 1 SCC 226 : 1998 SCC (Cri)
307] , this Court did not accept the argument that the
Single Directive is applicable only to certain class of
officers above the specified level who are decision-
making officers and a distinction can be made for themni
for the purpose of investigation of an offence of which
they are accused. We are &lsc cleariy of the view that
no distinction can be made for certain ciass of officers
specified in Section 6-A who are described as decision-
making officers for the purpose of iriquiry/investigation
into an offence uncler the PC Act, 1988. There is no
rational basis to classify the two sets of public servants
differently on the ground that one set of officers is
decision-meaking officers and not the other set of
officers. If there is an accusation of bribery, graft, illegal
gratification or criminal misconduct against a public
servant, then we fail to understand as to how the status
o offender Is of any relevance. Where there are
aliegations against a public servant which amount to an
offence under the PC Act, 1988, no factor pertaining to
expertise of decision making is involved. Yet, Section 6-
A makes a distinction. It is this vice which renders
Section 6-A violative of Article 14. Moreover, the result
of the impugned legislation is that the very group of
persons, namely, high-ranking bureaucrats whose

misdeeds and illegalities may have to be inquired into,
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would decide whether CBI should even start an inguiry
or investigation against them or not. There wiil be no
confidentiality and insulation of the investigating agericy
from political and bureaucratic control and irifluence
because the approval is to be taken from the Cenftrai
Government which would involve leaks and lisclosuires

at every stage.

69. The signature turie in Vineet Marain [(1998) 1 SCC
226 : 1998 SCC (Cri) 307] is, "However high you may
be, the law is above Yyou.” We reiterate the same.
Section 6-A offends this signature tune and effectively
Article 14.

70. Undcubtecly, every differentiation is not a
discrimination but at the same time, differentiation
must be feunaed on pertinent and real differences as
disiinguished from irrelevant and artificial ones. A
simpie physical grouping which separates one category
frorn the other without any rational basis is not a sound
or interligivle differentia. The separation or segregation
must have a systematic relation and rational basis and
the object of such segregation must not be
discriminatory. Every public servant against whom there
i3 reasonable suspicion of commission of crime or there
are allegations of an offence under the PC Act, 1988 has

to be treated equally and similarly under the law. Any
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distinction made between them on the basis of their
status or position in service for the purposes of
inquiry/investigation is nothing but an artificial one and
offends Article 14.”

220. The Hon’ble Supreme Couit while ccnsidering the
provisions of section 3(2)(a) and (i) cf the KL Act in the case of
Justice Chandrashekaraiah .vs. Janekere C. Krishna and
others*3, at paragraphs 36, 37, 106, 107 and 112 has held as

under:

"36. The Lokayukta or Upa-Lokayukta under the Act are
established to investigate arid report on allegations or
grievances relating to the conduct of public servants
which includes the Chief Minister; all other Ministers
and Members of the State Legislature,; all officers of the
State Government; Chairman, Vice-Chairman of local
authcerities, corporations, owned or controlled by the
State Government, a company in which not less than
fifty-one per cent of the shares are held by the State
Government, societies registered under the Societies
Registration Act, cooperative societies and universities

established by or under any law of the legislature.

" (2013)3 SCC 117
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37. The Lokayukta and Upa-Lokayukta while exercising
powers under the Act, of course, is acting as a quasi-
judicial authority but his functions are :nvesiigative in
nature. The Constitution Bench cof this Couit  iri
Nagendra Nath Bora v. Commr. of Hills Division &and
Appeals [AIR 1958 SC 398] heid : (AIR p. 408, para 14)

“"14. ... Whether or ncot an administrative
body or authority functions as a purely
administrative one or in & quasi-judicial
capAacity, must be deteirmined in each case,
on ar e€xamination of the relevant statute

and the rufes framed thereunder.”

106. The conditions of service of the staff of the Upa-
Lokayukta are refeirred to in Section 15 of the Act. They
may te prescribed in consultation with the Lokayukta in
such a manner that the staff may act without fear in the
disctiarge of their functions. Section 15 of the Act also
enables the Upa-Lokayukta to utilise the services of any
cfficer or investigating agency of the State or even of
the {Central Government, though with the prior
cencurrence of the Central Government or the State
Government. Section 15(4) of the Act makes it clear

that the officers and other employees of the Upa-
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Lokayukta are under the administrative and disciplinary

control of the Lokayukta.

107. The broad spectrum of functions, powers. duties
and responsibilities of the Upa-Lokayukta, as statutorily
prescribed, clearly bring out that not oniy does he
perform quasi-judicial functions, as conirasted with
purely administrative or executive functions, but that
the Upa-Lokayukta is more than an investigator or an
enquiry officer. At the same time, notwithstanding his
status, he is not placed on the pedestal of a judicial
authority rencering a binding decision. He is placed
somewhere in between an investigator and a judicial
authority, having tine elements of both. For want of a
better expressiori, the office of an Upa-Lokayukta can
only be described as a sui generis quasi-judicial

authority.

112. As mentioned above, an Upa-Lokayukta does
function as an adjudicating authority but the Act places
him short or a judicial authority. He is much more
“judicial” than an investigator or an inquisitorial
authority largely exercising administrative or executive
functions and powers. Under the circumstances, taking
ain overall view of the provisions of the Act and the law
laid down, my conclusion is that the Upa-Lokayukta is a

quasi-judicial authority or in any event an authority
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exercising functions, powers, duties and responsibilities
conferred by the Act as a sui generis quasi-judicial

authority.”

221. The Hon’ble Supreme Court while considering the
provisions of Articles 14, 21, 32, 141, 142 and 144 of the
Constitution of India in the case of Vineet Narain and others —
vs- Union of India and others**, at paragraphs 38 39 40, 41, 42

and 43 has held as under:

"38. Secticn 2 of the Pdlice Act, 1861 is in pari materia
with Section 4 of the Delhi Special Police Establishment

Act, 19486, These sections read as under:
Section 2 of the Police Act, 1861:

"3. Superintendence in the State
Gevernment.—The superintendence of the
poiice throughout a general police district shall
vest in and shall be exercised by the State
Government to which such district is
subordinate, and except as authorised under
the provisions of this Act, no person, officer or

court shall be empowered by the State

" (1998)1 SCC 226



241

Government to supersede or control any pclice

functionary.”

Sections 3 and 4 of the Delhi Specia!l Poiice
Establishment Act, 1946:

"3. Offences to be investigated by SPE.—The
Central Government may, by notification in the
Official Gazette, specify the oifences oi classes
of offences which are tc be investigated by the

Delhi Special Police Establishmerit.

4. Superintenderice and administration of
SFE.—-(1) The superintendence of the Delhi
Special Poiice Estabiishinent shall vest in the

Central Governrmerit.

(2) The administration of the said police
establishment shall vest in an officer appointed
in this behalf by the Central Government who
shail  exercise in respect of that police
establishment such of the powers exercisable
by an Inspector General of Police in respect of
the police force in a State, as the Central

Government may specify in this behalf.”

The meaning of the word “superintendence” in Section
4(1) of the Delhi Special Police Act, 1946 determines
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the scope of the authority of the Central Governmerit in

this context.

39. There can be no doubt that ithe overall
administration of the said force, i.e., CBI vests in the
Central Government, which also includes, by virtue of
Section 3, the power to sp=cify the offences or class of
offences which are to be investigated by it. The general
superintendence over the functioning of the Department
and specification of the offeaces which are to be
investigated by the agency is not the same as and
would not include within it the control of the initiation
and the actual process or investigation, i.e., direction.
Once the CBI is ernpowered to investigate an offence
generally by its specification under Section 3, the
process of investigation, including its initiation, is to be
governed by the statutory provisions which provide for
the initiation and manner of investigation of the offence.
This is not an area which can be included within the

meaning cf “superintendence” in Section 4(1).

40. It is, therefore, the notification made by the Central
Government wunder Section 3 which confers and
determines the jurisdiction of the CBI to investigate an
cifence; and once that jurisdiction is attracted by virtue
of the notification wunder Section 3, the actual

investigation is to be governed by the statutory
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provisions under the general law applicable toc such
investigations. This appears to us the proper
construction of Section 4(1) in the context, and it is in
harmony with the scheme of the Act, and Section 3 in
particular. The word "“superintendence” in Section 4(1)
cannot be construed in a wider sense to permit
supervision of the actual investigation. of an offence by
the CBI contrary to the manner provided by the
statutory provisions. The brcad proposition urged on
behalf of the Union of India that it can issue any
directive to the CBI to curtail or inhibit its jurisdiction to
investigate an offence specified in the notification issued
under Section 3 by a directive under Section 4(1) of the
Act cannot be accepted. The jurisdiction of the CBI to
investigate an  offence is to be determined with
reference to the notification issued under Section 3 and

not by any separate order not having that character.

41. This view does not conflict with the decision in
J.A.C. Saidanha [(1980) 1 SCC 554 : 1980 SCC (Cri)
272] as earlier indicated. In Saldanha [(1980) 1 SCC
554 ;: 1980 SCC (Cri) 272] the question was whether an
unsatisfactory investigation already made could be
undertaken by another officer for further investigation
of the offence so that the offence was properly

investigated as required by law, and it was not to
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prevent the investigation of an offence. The Singie
Directive has the effect of restraining recording of FIR
and initiation of investigation and not of proceeding with
investigation, as in Saldanha [(1980) 1 SCC 554 : 1980
SCC (Cri) 272] . No authority tc permit controi or
statutory powers exercised by the pclice to investigate
an offence within its jurisdicticn has been cited before
us except K. Veeraswami [(1691) 3 SCC 655 : 1991
SCC (Cri) 734] which we have ailready distinguished.
The view we take accords not only with reason but also
with the very purpose of tie law and is in consonance

with the basic tenet of tihe rule of iaw.

42. Once the jurisdiction is ccnferred on the CBI to
investigate an offerice by virtue of notification under
Section 3 of the Act, the powers of investigation are
governed by the statutory provisions and they cannot
be estopped or curtailed by any executive instruction
issued under Section 4(1) thereof. This result follows
frem the fact that conferment of jurisdiction is under
Section 3 of the Act and exercise of powers of
investigation is by virtue of the statutory provisions
governing investigation of offences. It is settled that
statutory jurisdiction cannot be subject to executive

control.
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43. There is no similarity between a mere executive
order requiring prior permission or sanction for
investigation of the offence and the sanction needed
under the statute for prosecuticn. The requirement of
sanction for prosecution being proviced in the very
statute which enacts the offence, the sanction for
prosecution is a prerequisite for the court to take
cognizance of the offence. In the absence of any
statutory requirement of pricr peimission or sanction
for investigation, it cannot be imposed as a condition
precedent for initiation of the invastigation once
jurisdiction is conferrea on the CBI to investigate the
offence by virtue of the notification under Section 3 of
the Act. Th2 word “superintenidence” in Section 4(1) of
the Act in the context must be construed in a manner
consistent with the other provisions of the Act and the
general statutory powers of investigation which govern
irivestigation even by the CBI. The necessity of previous
sanction for prosecution is provided in Section 6 of the
Prevention of Corruption Act, 1947 (Section 19 of the
1988 Act; without which no court can take cognizance
of an offence punishable under Section 5 of that Act.
There is no such previous sanction for investigation
provided for either in the Prevention of Corruption Act
or the Delhi Special Police Establishment Act or in any

other statutory provision. The above is the only manner
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in which Section 4(1) of the Act can be harmonised with

Section 3 and the other statutory provisions.

222. The Hon’ble Supreme Court while considering the
provisions of Section 3 of the Gujarath Lokayukta Act with regard to
public accountability, vigilance and prevention of corruption, in the
case of State of Gujarat and ancther -vs- Justice R.A. Mehta
(Retired) and others*’, at paragraphs 85 to 89 has held as

under;

"85. Without reference to any constitutional provision
or any judgment of this Court referred to earlier, even if
we exeémine the ctatutcry provisions of the Act, the
statutory construction itself mandates the primacy of
the opiniocn of the Chief Justice for the simple reason
that Section 5 nrovides for the consultation with the
Chiief Justice. Section 6 provides for the removal of
Lokayukta and lays down the procedure for such
removai. The same can be done only on proven
misconduct in an inquiry conducted by the Chief
Justice/his nominee with respect to specific charges.
Section 8(3) further provides for recusal of the

Lokayukta in a matter where a public functionary has

* (2013) 3SCC 1
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raised the objection of bias and whether such
apprehension of bias actually exists or not shall be
determined in accordance with the opinion ¢f the Chiier

Justice.

86. The purpose of giving primacy of opinion to the
Chief Justice is for the reason that he erijoys an
independent constitutional status, and alsc because the
person eligible to be appointed as Lokayukta is from
among the retired Judges of the High Court and the
Chief Justice is, tharefore, the best person to judge
their suitability rfor the post. While considering the
statutory provisions, thie Court has to keep in mind the
Statement of Cbjects and Keasons published in the
Gujarat Gazette (Extraordinary) dated 1-8-1986, as
here, it is revealed that the purpose of the Act is also to
provide for the mariner of removal of a person from the
oifice of the Lokayukta and the Bill ensured that the
grourids for such removal are similar to those specified

for the removal of the Judges of the High Court.

87. As tne Chief Justice has primacy of opinion in the
said matter, the non-acceptance of  such
recommendations by the Chief Minister remains
insignificant. Thus, it clearly emerges that the

Governor, under Section 3 of the 1986 Act has acted
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upon the aid and advice of the Council of Ministers.
Such a view is taken considering the fact that Section 3
of the 1986 Act does not envisage unanirnity in the

consultative process.

88. Leaving the finality of choice of appointment to the
Council of Ministers would be akin to ailowing a person
who is likely to be investigateda to choose his own judge.
Additionally, a person possessing limited power cannot

be permitted to exercise uniimited powers.

89. However, in light of the facts and circumstances of
the case, it cannet be heid that the process of
consultation was irrcomplete anc¢ was not concluded as

per the regiirements of the 1986 Act.”

223. The Hon'ble Supreme Court in the case of Ashwini
Kumar Upadhyay —-vs- Union of India®®, in respect of State of

Tamil Nadu, has observed as under:

"This Court by its judgment/order dated 27!
April, 2017 passed in Writ Petition (Civil) No.245 of
2014 [Common Cause: A Registered Society vs. Union
of India reported in (2017)7 SCC 158 had already

expressed the view that the appointment of Lokpal at

* Writ Petition (Civil) No.684/2016 decided on 19.4.2018
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the Center need not await the finalization of the
Amendment to the Central Act. In such circurnstances.
we are constrained to observe that the stand taken by
the State of Tamil Nadu with regard to establishment of
the institution of Lokayukta on the grounds stated iri
the affidavit is not acceptable. As the State is duty
bound under Section 63 of the Lokpal and Lokayuktas
Act, 2013 to bring in place the institution of Lokayukta
we direct the State to take necessary action in the
matter and report compliance c¢f the prograss made and
the stage reactied on the nexi date fixed i.e. 10™ July,
2018.”

224. The Hon'bie Supreme Court while considering the
provisions or Section 15 of the KL Act and Section 17 of the PC Act
in the case of C. Rangaswamaiah and others -vs- Karnataka
Lolayukta and others?’, at paragraphs 19, 20, 25, 26, 27 and

28 has held as under:

"i9. We may first deal with the crucial question as to
whether the Director General of Police in the office of
the Lokayukta who is to supervise the work of the police

officers on deputation in the Lokayukta is independent

*" Supra at Footnote No.1
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of the Lokayukta and is outside the administrative and
disciplinary control of the Lokayukta. We agree with the
Division Bench when it took the view, — differing from
the learned Single Judge, — that though the newly-
created post of Director General of Pclice in the office orF
the Lokayukta was created on 21-12-1922 by an
administrative order and the relevant recruitment rules
of the staff of the Lokayukta were not amended to bring
the said post into the cadre under the Lokayukta, still
the said post created in the Lokayukta Police Wing was
intended to be and must be treated as part of the staff
of Lokayukta in the Police Wing. It is well settled that
administrative orders even creating posts can be issued
so long as they are not inconsistent with rules, that is to
say, as long as there is no prohibition in the statutory
rules for creation of such posts. The learned Single
Judge's vieaw that the independence of the Lokayukta
was under threat was mainly based upon his decision
that the post of the Director General created on 21-12-
1992 was outside the control of the Lokayukta. This
view, i our opinion, is not correct for the reasons

mentioned above.

Therefore, while it is true that as per the notification
dated 21-11-1992 issued by the Government, the Police

Wing in the Lokayukta is to be under the general and
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overall control of the said Director General of Police,
still, in our opinion, the said staff and, for that matter.
the Director General himself are under the
administrative and disciplinary centrol of the Lckayukta.
This result even if it is not achieved by the expiass
language of Section 15(4) is achieved by the very fact
that the Director General's post is created in the office
of the Lokayukta. By creating the said pust of Director
General of Police in the office of the Lokayukta and
keeping the Police Wing therein under control and
supervision of the said Cirector General, the State of
Karnataka, in our opinion, did ot intend to remove the
Police Wing or the said Director General from the
administrative and disciplinary jurisdiction of the
Lokayukta noi did the State intend to interfere with the
independent functicning of the Lokayukta and its police
staff. The modification of the earlier notification dated
Z-11-1992 was, in our opinion, necessitated on account
of the creation of the post of the Director General in the
office of the Lokayukta. Nor was the notification
intended to divest the Lokayukta of its powers and to
vest the said powers only in the Director General. For
the aforesaid reasons, the memorandum dated 2-9-
1997 issued by the Lokayukta after the judgment of the
learned Single Judge has become redundant as held by

the Division Bench. Thus the main argument relating to
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the threat to the independence of the Lokayukta which
appealed to the learned Single Judge stands rejected.

Point 2

20. The next question is wtiether when the State
Government had sent the police officers on depultacion
to the Lokayukta, it was permissible for the Government
to entrust them with addicional duties unaer the

Prevention of Corruption Act, 19887

25. In our view, if the State Goveirnment wants to
entrust such extra work to the officers on deputation
with the Lokayukta, it c¢an certainly inform the
Lokayukta of its desire to do so. If the Lokayukta agrees
to such entrustment, there will be no problem. But if for
good ieasons the lLorayukta thinks that such
entrustinent or werk by the State Government is likely
to eaffect its functioning or is likely to affect its
independence, it can certainly inform the State
Government accordingly. In case the State Government
does not accept the viewpoint of the Lokayukta, then it
will be open to the Lokayukta, — having regard to the
need to preserve its independence and effective
functioning to take action under Section 15(4) [read
with Section 15(2)] and direct that these officers on
deputation in its Police Wing will not take up any such

work entrusted to them by the State Government. Of
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course, it is expected that the State Government and
the Lokayukta will avoid any such unpleasant situations

but will act reasonably in their respective spheres.

26. But once the Lokayukta has, as in the present case,
not objected, — at the threshold -— to such entrustmerit
of work by the State Goveranment to the oificers on
deputation, then it will not ncrnially be reasonable for
the Lokayukta to object to the said entrustment when
these officers are halfway through the extra work. Such
withdrawal by the Lokavukta at a later stage might
create various administrative protlems and will only
help the public servants aaainst whom investigation is
being done to raise unneceszarv legal issues. Of course,
in the present case, it is not the Lokayukta which has
raised any objectiori but it is the public servants —
against whom the investigation is going on — who have
raised objectinons. As already stated, they cannot raise
objectionsc if the Lokayukta has not raised any objection
at the threshold. The above, in our view, will take care
of the independence and effective working of the
Lokayukta and at the same time, will enable the State
of Karnataka if need be, to exercise its statutory powers
under Section 17 of the Prevention of Corruption Act,
1988.
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27. In the matters before us, as already stated, there
has been no objection by the Lokayukta at the initial
stage of the entrustment of work under Section 17 of
the Central Act to these police officers on deputation. It
is therefore not possible to interdict the further
investigation by these officers at this stage at the
instance of the public servants. As stated above, If no
objection has come from the Lokayukta at the time of
initial entrustment, it is certainly nct permissible for the
public servants against whoern the investiaation is being
done, to raise objection. rhe Division 2ench was right in
holding that the memorandum dated 2-9-1997 issued
by the Lokayukta is, in ract, purely consequential to the
judgmerit cf the iearned Singie Judge and in declaring

the same to be invalid arid also redundant.

28. We may, hewever, add that if instead of deputation
of police ofificers from the Government, any other
solution can be found, that is a matter to be decided
amicabliy between the State Government and the
Lokayukta, — keeping in view the independence of the
Lokayukta and its effective functioning as matters of

utmost importance.”

225. The Hon'ble Suprme Court while considering the

provisions of Section 3(3) and Section 8A(2) of the Commissions of
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Inquiry Act and Section 21 of the General Clauses Act in the case of
State of M.P. -vs- Ajay Singh and others*®, at paragranh-17

held as under:

“"17. The Commissions of Inauiry Act, 1952 was
enacted to provide for the appointment of Commissions
of Inquiry and for vesting such comimissions with
certain powers. Section 2 cf the Act contains definitions.
Section 3 provides for appointment oif a Commission of
Inquiry. Sub-section (1) of Section 3 lays down that a
Commission of Inquiry for the purpose of making an
inquiry into any “definite matter of public importance”
may be appointed by the approsriate Government if it is
of cpinicn thiat it is necessary so to do and shall make
such an appointmient if a resolution in this behalf is
passed by each House of Parliament or, as the case
may be, the Legislature of the State, by notification in
the official Gazette. Sub-section (2) of Section 3 says
that the Coimmission may consist of one or more
members appointed by the appropriate Government,
and where the number is more than one, one of them
may be appointed as the Chairman. Sub-section (3) of
Section 3 enables the appropriate Government to fill

any vacancy which may arise in the office of a member

" (1993)1 SCC 302: AIR 1993 SC 825
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of the Commission whether consisting of one or more
than one member, at any stage of an inquiry. Sub-
section (4) of Section 3 requires the appropriate
Government to cause to be laid before each House of
Parliament or, as the case may be, the ‘egislature of the
State, the report, if any, of the Commission of Inquiry
together with a memorandum of the action taken
thereon, within a period of six months frem the
submission of the report by the Commission to the
appropriate Government, Section 4 prescribes that the
Commission shell heve the powers of a civil court while
trying a suit unaer ttie Cocde of Civil Procedure in
respect of the matters merntioned therein. Section 5
deals with the additional powers of the Commission.
Section 5-A relates to the power of the Commission for
conducting investigaticn pertaining to ~ inquiry. Section
5-B deals with the power of the Commission to appoint
assessors. Section 6 provides for the manner of use of
the staterrients made by persons to the Commission.
Sectioin 6-A provides that some persons are not obliged
to disclose certain facts. Section 7 deals with the
manrier in which a Commission of Inquiry appointed
under Section 3 ceases to exist in case its continuance
is unnecessary. It provides for a notification in the
official Gazette by the appropriate Government

specifying the date from which the Commission shall
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cease to exist if it is of the opinion that the continued
existence of the Commission is unnecessary. Where a
Commission is appointed in pursuance of & resclution
passed by the Parliament or, as the case may be, the
Legislature of the State, then a resolution foir the
discontinuance of the Commissior: is also to be passed
by it. Section 8-A provides that the inquiry is riot to be
interrupted by reason of vacancy or change in the
constitution of the Ccemmission and it shall not be
necessary for the Commission o commence the inquiry
afresh and tke inquiry may be continuad from the stage
at which the change took place. Section 8-B prescribes
that persoris likely to be prejudicially affected by the
inquiry must be heard. Section 8-C deals with the right
of cross-examinationn and representation by legal
practitioner of the appropriate Government, every
person referre¢ to in Section 8-B and, with the
permission of the Commission, any other person whose
evidence is recorded by the Commission. Sections 9, 10
and 10-A relate to ancillary matters while Section 12
contains - the rule-making power of the appropriate
Gevernment. Section 11 provides that the Act is to
apply to other inquiring authorities in certain cases and
where the Government directs that the said provisions
of this Act shall apply to that authority and issues such

a notification, that authority shall be deemed to be a
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Commission appointed under Section 3 for the purncses
of this Act. Admittedly, it is by virtue of Section 11 that
the Commission of Inquiry appointed in the present
case is deemed to be a Commission appointed under
Section 3 for the purposes or this Act because the
Commission was constituted by  a resolution of the
Government pursuant to the direction oi the M.P. High
Court in the writ petition filed in public interest by
Kailash Joshi as indicated earlier. For the purposes of
this case, the material provisicns of the enactment are
Sections 3, 7 and 8-A apart firom Section 21 of the
General Clauses Act, 1897 with reference to which the
rival coriteriticns were made. These provisions are as

under:

The Commissions of Inauiry Act, 1952

"3. Appointment of Commission.— (1) The
apprcpriate Government may, if it is of opinion that it is
necessary so to do, and shall, if a resolution in this
behalf is passed by each House of Parliament or, as the
case may be, the Legislature of the State, by
notification in the Official Gazette, appoint a
Cornmission of Inquiry for the purpose of making an
inquiry into any definite matter of public importance
and performing such functions and within such time as

may be specified in the notification, and the
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Commission so appointed shall make the inquiry and

perform the functions accordingly:

Provided that where any such Commissiori has been

appointed to inquire into any meatter—

(a) by the Central Government, no Statc
Government shall, except with the approval of
the Central Government, appoint another
Commission to inquire into the same matter for
so long as the Ccmimission appointed by the

Centiral Government is functioning;

(b) by a State Government, the Central
Government shall not appoint another
Commissior to inguitre into the same matter for
so long as the Commission appointed by the
State Government is functioning, unless the
Central Government is of opinion that the
scope of the inquiry should be extended to two

or more States.

{(2) The Commission may consist of one or more
members appointed by the appropriate Government,
and where the Commission consists of more than one
member, one of them may be appointed as the

Chairman thereof.
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(3) The appropriate Government may, at any stage
of an inquiry by the Commission fill any vacancv which
may have arisen in the office of a memober of the
Commission (whether consisting of one or more than

one member).

(4) The appropriate Government shall cause to be
laid before each House of Parliament or, as the case
may be, the Legislature of the State, the report, if any,
of the Commission c¢h the inquiry made by the
Commission w«nder sub-section (1) together with a
memorandurn of the action taken thereon, within a
period of six manths ¢f the submission of the report by

the Commission to the appropriate Government.

7. Commission to cecase to exist when so notified.—

(1) The appropriate Government may, by notification

in the Orficial Gazette, declare that—

{a) a Commission (other than a Commission
appointed in pursuance of a resolution passed
by each House of Parliament or, as the case
may be, the Legislature of the State) shall

cease to exist, if it is of opinion that the
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continued existence of the Commission is

unnecessary,

(b) a Commission appointed in pursuarice or a
resolution passed by each House of Parliament
or, as the case may be, the Legislaturc of the
State, shall cease to exist if a resoiution for the
discontinuance of the Comniission is passed by
each House of Farliament or, as the case may

be, the Legislature of the State.

(2) Every ngctification issued tnder sub-section (1)
shall specify the date from which the Commission shall
cease to exist ¢nd on the issue of such notification, the
Cornmission zhali cease to exist with effect from the

date sopecified thereiri.

8-A. Inquiry not to be interrupted by reason of
vacancy or change in the constitution of the
Commission. — (1) Where the Commission consists of
two or more members, it may act notwithstanding the
absence of the Chairman or any other member of any

vacancy among its members.

(2) Where during the course of an inquiry before a
Commission, a change has taken place in the

constitution of the Commission by reason of any
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vacancy having been filled or by any other reasor, it
shall not be necessary for the Commission to coinmence
the inquiry afresh and the inquiry may be continued

from the stage at which the change took place.”

The General Clauses Act, 1897

"21. Power to issue, to include pcwer to add to,
amend, vary or rescind, notifications, ordeis, rules or
bye-laws.— Where, by any Centrai Act or Regulation, a
power to issue notifications, orders, rules or bye-laws is
conferred, then that power includes a power,
exercisabie in the like manner and subject to the like
sanction and conditions {if any) fo add to, amend, vary
or rescind any notifications, orders, rule or bye-laws so

issued.”

226. The Hon’ble Supreme Court while considering the
provisions of Section 3(1)(a), 7 and 2(h) of the Orissa Lokpal and
Lokayuktas Act, 1995 in the case of Justice K.P. Mohapatra -vs-
Sri ram Chairdra Nayak and others®®, at paragraphs 11 and 12

has held as under:

® (2002)8 SCC 1
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“"11. Further, Section 4(1) inter alia provides thét

Lokpal or Lokayukta should not be connected with anv

political party. In any case, if he is connected, he is

required to sever the connection on beirig appointed to

the said post. That means, he rnust be an independent

non-political person. Under Section 7, Lokpal has inter

alia to investigate any action which is taken by or with a

general or specific approval of the Chief Ministar or a

Minister or a Secretary, in a caze where a _complaint

involving a grievance or an ailegation is made in respect

of such action or such action can be or could have been,

in the opinion of the l.okpal, the subject of a grievance

or_an ailegation. The word “Minister” is defined under

Section 2(f) to mean a mernber of the Council of

Ministeis and includes tire Chief Minister, Deputy Chief

Minister, a Minister of State, a Deputy Minister and the

Leader of the Orposition or a Parliamentary Secretary.

2. In context of the aforesaid functions of the Lokpal

nd the required qualification of a person who is to be

QO

abpointed to hold such office, the word "“consultation”

used in Section 3 is required to be interpreted. As

provided under Section 3, a person is not qualified to be

appointed as Lokpal unless he is or has been a Judge of

the Supreme Court or of a High Court. In the context of

the functions which are to be discharged by the Lokpal,
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it is apparent that they are of utmost importance in

seeing that unpolluted administration of the State is

maintained and maladministration as defined under

Section 2(h) is exposed so thkat app:ropriate action

against such maladministration and administrator cculd

be taken. The investigation which Loxpal is tequired to

carry out is that of quasi-judicial nature which would

envisage not only knowledae of law, but also of the

nature and work which is required to be discharged by

an___administrator. _In __this  context, the word

“"consultation” used in Seccion 3(1) proviso (a) would

require that consultation with the Chief Justice of the

High Court of Orissa_is @ must or a sine _qua non. For

such _appointmerit, the Chiet justice of the High Court

would be the hest peirsoir for proposing and suggesting

such person for being appointed as Lokpal. His opinion

would be totally independent and he would be in a

pasition to find out who is most or more suitable for the

said office. In this context, primacy is required to be

agiven to trie opinion of the Chief Justice of the High

Court. It is true that proviso (a) provides that Leader of

the Opposition, if there is any, is also required to be

consulted. Therefore, if there is no Leader of the

Obposition, consultation is not required. This would

indicate the nature of such consultation and which is to

apprise him of the proposed action but his opinion is not
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binding on the Government. At the same time, his

views or objections are to be taken into consideration.

If something is adverse against the person proposed by

the Government, he would be entitled to exprass tiis

views and point it out to the Government. This,

however, would not mean that he cculd suggest some

other name and the Government is reguiied to consider

it. It would, therefore, be open to the Gevernment to

override the opinicn given by the Leader of the

Opposition with regard to the appointment of a Lokpal

who is statutorily required tc _be a sitting or retired

Judge of the Supreme Court or of a High Court. Under

Section 3(1) of the Act, there is no question of initiation

of propusal by tite Leader of tiie Opposition.”

(Underline supplied)

227. The Hon'ble Supreme Court while considering with
regara to Police reforms and measures to insulate Police machinery
firorn political/executive interference, in the case of Prakash Singh
and others -vs- Union of India and others>°, at paragraphs 19,

22, 26 and 29 has held as under:

0 (2006)8 SCC 1



266

"19. In the above noted letter dated 3-8-1997 sent to
all the State Governments, the Home Minister while
echoing the overall popular perception that there has
been a general fall in the performance of the police as
also a deterioration in the policing system as a whoie iri
the country, expressed that time had come to rise
above limited perceptions to bring avout some drastic
changes in the shape of reforims and restructi:ring of
the police before the ccuniry is overtaken by unhealthy
developments. It was expressed that the popular
perception ali over the country appears to be that many
of the deficiencies in the functioning of the police had
arisen largely due to an overdose of unhealthy and
petty political interference ai various levels starting
from transfer and posting of policemen of different
ranks, misuse cof opolice for partisan purposes and
political patrenage quite often extended to corrupt
pelice personnie!. Tne Union Home Minister expressed
the view that rising above narrow and partisan
consideraticns, it is of great national importance to
insulate - the police from the growing tendency of
partisan or political interference in the discharge of its
lawful functions of prevention and control of crime
including investigation of cases and maintenance of

public order.
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22. For separation of investigation work from law and
order even the Law Commission of India in its 154th
Report had recommended such separation to ensure
speedier investigation, better expertise and imprcved
rapport with the people without of course any
watertight compartmentalisation - in view of both

functions being closely interrelated at the ground level.

26. Having regard to (i) the gravity of the problem; (ii)
the urgent need for preservation and strengthening of
the rule of law; (iii} pendency of even this petition for
the last over ten years; (iv) the fact that various
commissions and coimmittees have made
recommencatioris  on similar lines for introducing
reforms in the police sat-up in the country; and (v) total
uncertainty &as to when police reforms would be
introduced, we ihirik that there cannot be any further
wait, and the staage has come for issuing of appropriate
directions for immediate compliance so as to be
operacive till such time a new model Police Act is
prepared by the Central Government and/or the State
Gevernments pass the requisite legislations. It may
further be noted that the quality of the criminal justice
system in the country, to a large extent, depends upon
the working of the police force. Thus, having regard to

the larger public interest, it is absolutely necessary to
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issue the requisite directions. Nearly ten years back, in
Vineet Narain v. Union of India [(1998) 1 SCC 226 :
1998 SCC (Cri) 307] this Court noticed the urgent need
for the State Governments to set up the requisite
mechanism and directed the Central Gevernment tc
pursue the matter of police retorms with the State
Governments and ensure the setting up of a mechanism
for selection/appointment, tenure, transfer and posting
of not merely the Chief of the State Police but also all
police officers of the rank oi Superintendants of Police
and above. The Court expressed its siiock that in some
States the tenure of a Superintendent of Police is for a
few months and transfers are made for whimsical
reasons which has not onlvy demoralising effect on the
police force ctut is d&lso alien to the envisaged
constituticnal mechinery. It was observed that apart
from demoralising the police force, it has also the
adverse effect of politicising the personnel and,
therefore, it is essential that prompt measures are

taken by the Central Government.

29. The preparation of a model Police Act by the
Central Government and enactment of new Police Acts
by the State Governments providing therein for the
composition of the State Security Commission are

things, we can only hope for the present. Similarly, we
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can only express our hope that all State Governments
would rise to the occasion and enact a new Police Act
wholly insulating the police from any pressure
whatsoever thereby placing in positiorr an important
measure for securing the rights of the citizens under the
Constitution for the rule of law, treating everyone equal
and being partisan to norie, which wii! also help in
securing an efficient and better criminal justice delivery
system. It is not possible or proper to leave this matter
only with an expressiocn of this hopve and to await
developments furtker. it is essentiai to lay down
guidelines to be operative till the new legislation is

enacted by the State Governmerits.”

22&. Tt is alsc not in dispute that the Lokpal and the
Lokayukta Act, 2012 enacted by the Parliament has provided for the
establisnment of the body of the Lokpal for the Union and
Lokayukta fer States to inquire into allegations of corruption against
certain pubiic runctionaries and for matters connected therewith or
incidental tnereto. The provisions of the said Act provide for
establishment of a separate inquiry and Prosecution Wing and for
fiing of cases in accordance with the findings arrived at. The
provisions of Section 63 of the Lokpal and Lokayuktas Act requires

every State to establish a body to be known as the Lokayukta for



270

the State, if not so established, constituted or appointed by a law
made by the State Legislature, to deal with complaints relating to
corruption against certain public functionaries. Though it is not so
expressly provided, but such Lokayukta is expected to have the
same powers as, the Lokpal. Further, though the lLegislature of
Karnataka had prior thereto established the Lokayukta in the year
1986 and from 1986 till 14.3.2016, the date of passing the
impugned executive order, the Lokayukta dealt with the complaints
relating to corruption against certain puclic functionaries, but the
said Lokayukta dces not have the same powers as the Lokpal under
the Lokpal Act, 2013. Yet further, the provisions of Section 63
required the State Legislature to make such an enactment within
one year from the date of commencement of the Lokpal Act, 2013
Act. Therefore, it is high time for the State Government to provide
for establishment cf a separate Inquiry and Prosecution Wing and
for filing of cases in accordance with the findings arrived at. On
that grocund also the impugned executive order cannot be

sustained.
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229. In the light of the settled legal position, it is not possible
to accede to the submission of the learned Advocste Gerera: that
the Lokayukta has no power to call for recoras in a prelirninary
inquiry. The exercise of calling for the records was to zatisfy that
there was a prima facie case to proceed with. The cbkjections raised
by the State Government, in view of the executive order, are purely
technical and the contention of the State Government that they are
withdrawing extra powers assigned to Lokavukta by virtue of the
executive order, might seriousily impede the statutory and
independent functioning of the Lokayukta under the KL Act. The
nature cof proceedings conducted by the Lokayukta or Upa-
Lokayukta are altogether diffeient from a civil and criminal lis.
Unlike civil or criminal proceedings, a citizen making allegations
againct a public functionary may not be in possession of complete
facts or documents, unless the allegation arises out of his personal
transaction with any public functionary. The powers conferred on
the Lokayukta are advisedly very wide and these powers are wider
then of any court of law. Notwithstanding remedies to be found in
courts of law and in statutory appeals against administrative

decisions, there still remains a gap in the machinery for the
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redressal of grievances of the individuals against administrative
acts or omissions. This gap should be filled by ar authiority which
is able to act more speedily, informally and with a greater regard to
the individual justice of a case than is poscible by ordinary legal
process of the Courts, it should not be regarded as a subst tute for,
or rival to, the Legislature or to tnre Courts, but as a necessary
supplement to their work, wusing weapons of persuasion,
recommendation and publicity rather than coimpulsion. The fight
between an individual citizen and the State is unequal in nature.

Therefore, the very existence of Lokayukta institution will act as a

check ani will be helpfui.in checking the canker of corruption and

maladministration. Moreso, whien it has been repeatedly asserted

that the canker of corruption, in the proportions it is said to have

attained, inay well dig into the vitals of our democratic State, and

eventually deztroy it. (As stated in the book called, ‘Corruption-

Control of Mala«!ministration’ by John D. Monteiro).

230. The provisions of KL Act, which is enacted for the
eradication of the evil of corruption and maladministration must be

cornistrued liberally so as to advance the remedy. In our opinion,
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there is absolutely no merit in the impugned executive crder passed
by the State Government, in exercise of the pcowers under the
provisions of Article 162 of the Constitution of India and the
impugned order cannot be sustained. It is aiso not in disput2 that
before enacting the KL Act, pukiic opinich has kteen agitated for a
long time over the prevalence of corruption in the administration
and it is likely that cases coming up before the independent
authorities like Lokayukta or Upa-Lokayukta might involve
allegations or actuai evidence of corrupt motive and favouritism.
We think that th=2 institution of Lokayukta should deal with such

cases as well.

231. It is alsc relevant to refer to the main features of the

institutions of Lokpal and l.okayukta, which are as under:

a) They should be demonstrably independent and
impartiai.

b) Their investigations and proceedings should be

conducted in private and should be informal in

character.



274

c) Their appointment should, as far as possible, be

non-political.

d) Their status should compare with the highest

judicial functionaries in the country.

e) They should deal with matters in the discreticha:y

field involving acts of 1njustice, corruption or

f) Their proceadings siiould not_be subject to judicial

interference _and they should have the maximum

latitude _and powers iri obtaining information

relevant to their duties.

g) They should not !ock forward to any benefit or

pecuniary advaritage from the executive

Government.

232. We have no doubt that the working of the Institution of
Lokayukta in Karnataka will be watched with keen expectation and
interest by the other states in India. @ We hope that this aspect
would aiso be fully borne in mind by Government in considering the

urgency and importance of the independence of the Lokayukta. A
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Lokayukta is to function as a sentinel to ensure a corruption free

administration.

233. As already stated supra, the object of the i Act and PC

Act was to achieve common object and goal of corirupticn free

society. Common man has immense faith in the institution of

Karnataka Lokayukta and also its Police Wing, that too after

handling investigating relating _te mining _scam. Earlier, the

common man could have filed the coniplaint against anybody to set

the law into moticn under thie PC Act and there was no bureaucratic

impediment or decision required to initiate the proceedings against

a complaint. Howeaver, ACB was set up abruptly with an intention

to take control of the pending investigations against the high

functicnaries of the State. Bureaucrats etc., In order to protect

and scuitle the investigation against political class and bureaucrats,

Governmerit Order dated 14.3.2016 came to be issued constituting

ACB as authority for investigation under the PC Act, thereby the

very purpose of KL Act was indirectly defeated. As per the

nrevisions of the Code of Criminal Procedure, the complainant

himiself _should not be an Investigating Officer. As per the
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impugned executive order, if any complaint filed as against the

Chief Minister or the Minister in the Council of Ministers. the Chief

Minister himself has to oversee the investigation and also permit

investigation, thereby the impugned executive order is ognosed to

the rule of law and contrary to the dictum cof the Hon’ble Suprame

Court_in_the case of C. Rangaswamaiali’. _The impugned

Government Order constituting ACR empowers the Hon’ble Chief

Minister to veto investigation or tne sarnction of investigation. This

itself defeats the very purpose of the Anti Corruption Drive and ACB

is not at all ar_independent body. The Police force of ACB works

under the autherity of the Hon’ble Chief Minister and any

independent_investigation is only a mirage. No serving officers

would be in a position to conduct an enquiry against the Hon'ble

Chief Minister under wnom they would be working as subordinates.

herefoire by the constitution of ACB, the basic investigation

apparatus/mectianism is _dysfunctional. The ACB is constituted

virtually to defeat the very purpose of PC Act itself. The State is

pent upon saving its corrupt Ministers and Officers and therefore

the impugned Government Order and subsequent supporting

> Supra at Footnote No.1
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notifications are contrary to the very object of the KL Act. The

constitution of ACB is one without authority of law and thotigh it

purports to create an independent wing, it is controiled by the

Hon'ble Chief Minister. Thus, the Lokayukta Folice Force is virtually

abolished by creation of ACB. The State Governmant issued th

impugned Government Order constituting ACB on an erroneous

understanding of the judam@ant of the iHori'ble Supreme Court of

India_in _the case of C. Rangaswamaiah®’. In fact the said

judgment curtails the power of the State Government to constitute
ACB or any alternative mode of investigating agency and interfere
with the functicning of the Lokayukta. The statutory powers
assigned to Lckayukta and Upa-Lokayukta under the provisions of
the KL Act cannot be diluted by the executive orders passed by the
State Government under Article 162 of the Constitution of India.
After the constitution of ACB by way of executive order, the State
Government 1ssued notifications dated 19.3.2016, thereby
superseding the earlier notifications dated 6.2.1991, 8.5.2002 and

5.12.2002 that authorized the Lokayukta Police with powers to

"2 Supra at Footnote No.1
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investigate and had declared the offices of Police Wing =f Lokayukta

as Police Stations.

234. The ACB is established by means of an executive order,
which has no legs to stand and the ACR cannot perform the duty of
the police unless it is established by means of a statute. The
constitution of ACB itself is shaky, oppose to the provisions of law
and cannot perform the duty of the police. The police wing is an
independent investigatinc agency and though ACB purports to
create an independent wing, it is contrclled by the Hon’ble Chief
Minister i.e., controi of political executive. The ACB cannot
constitute ar independent poiice force when already the field is
occupied by the Karnataka Police Act, 1963. A Police Officer who
is working under thie control of the Home Department or State while
being investigating officer under ACB cannot be expected to
conduc<t a fair and impartial investigation in relation to high ranking

public servants and it is likely to be insulated from such influence.

235. For the reasons stated above, the impugned
Government Order dated 14.03.2016 constituting ACB, notifications

dated 19.03.2016 and all subsequent notifications issued pursuant



279

to the Government Order dated 14.03.2016 for the purpose of
formation and working of the ACB, are liable to be guashed.
Consequently, Anti Corruption Bureau is liable to be aboiishad. But,
all inquiries, investigations and other disciplinary proceedings
pending before the ACB will get transferrea to the iokayukta. To
be specific, the proceedings in respect of come of the private
petitioners which are pending before the ACB will get transferred to
the Lokayukta and the said petitioners cannot escape from the
clutches of law ana thevy have to face tihe proceedings before the
Police Wing of the Karnatake Lokayukta, who shall proceed in

accordance with 1aw.

236. Eefore parting with the matter, we deem it proper to
observe that in order to eradicate corruption, keeping in view the
object of the KL Act and in the interest of justice for public at large,
we reauest tiie constitutional authorities as contemplated under the
provisions of Section 3(2)(a) and 3(2)(b) of the KL Act to take
conscious and unanimous decision to recommend persons with
track irecord of integrity, competence and fair, both on the public

and personal life, to the posts of Lokayukta and Upa-Lokayuktas
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uninfluenced by caste, creed etc., and maintain transparency in the
appointment. The appointment should be non-politicai and the
posts of Lokayukta and Upa-Lokayukta should not bhe

accommodation centre for anybody.

XVI. Recommendatigns

237. In view of the abhove discussion, we are of the
considered opinion to make following recommendations to the State

Government:

a) There is immediate necessity for amending
Section 12(4) of the Karnataka Lokayukta Act,
1984 to the effeci that once the recommendation
made by Lokayukta under Section 12(3) of the KL
Act, the same shall be binding on the

Government.

b) The Police Wing of Karnataka Lokayukta shall be
strengthened by appointing/deputing honest
persons with track record of integrity and

fairness.
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The Police Personnel, who at present working in
Anti Corruption Bureau shall be
transferred/deputed to the Karnataka Lckayuista
Police Wing, in order to strenigthen the existing
Police Wing of Lokavukta and tc enabie them to
prosecute and investigaie the matters effectively.
The officers/officials, who at present working in
the ACB hereinafter shall be under the
administrative and exclusive aisciplinary control of

Lokayukta.

1

The oificers ana officials, who assist the
Lokayukta and Upa-Lokayuktas in discharge of
their tunctions shall not be transferred for a
minimum period of three vyears, without the
censent of Lokayukta/Upa-Lokayukta, as the case

may be.

The investigation once started shall be completed
within the reasonable period. In case any

proceedings are pending before the Lokayukta or
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Upa-Lokayuktas on account of pendency of the
matters before the Courts, necessary steps snali
be taken for early disposal of the matters tefore

the Courts.

XVII. Conciusion

238. On appreciation of the entire material placed on record
and in the light of the judaments of the iHon'ble Supreme Court
cited supra, we answer the points raised in these writ petitions as

under:

i) The 1% point is answered in the negative holding
that the Svate Government is not justified in
constituting Anti  Corruption Bureau by an
executive Government Order No.DPAR 14 SELOYU
2016, Bengaluru dated 14.3.2016, in exercise of
powers under Article 162 of the Constitution of
India, when the Karnataka Lokayukta Act, 1984

has occupied the field to eradicate the corruption
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in the State of Karnataka, in the facts and

circumstances of the case.

The 2" point is answered in the negative holdin
that the State Government is not iustified in
issuing the impugned notificaticns dated
19.3.2016 superseding the <arlier otifications
dated 6.2.1991, 8.5.20C2 and 5.12.2002 that
authorized the Lokayukta Poiicae with powers to
investigate under the provisions of Prevention of
Corruption Act, 1988 and had declared the offices
of Police Wing of Lckayukta as Police Stations
uinder the provisions of Section 2(s) of the Code
of Crimiinal Procedure. All subsequent notifications
issued pursuant to the impugned Government
Grder dated 14.3.2016 for the purpose of
formation and working of ACB, are also liable to

be quashed.
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XVIII. Result

239. In view of the above, we pass the following order:

1)

2)

(a)

(b)

(c)

W.P. N0.21468/2016 (PIL) by the Advocates

Association, Bengaluru;

W.P. 19386/2016 {PiL) by Mr. Chidananda

Urs B.G., Advocate; and

W.P. No0.23€22/2016 (PIL) by ‘Samaj

Parivarthhana Samudaya’

are hereby allowed.

The impugned Government No.DPAR 14 SELOYU

2016, Bengaluru dated 14.3.2016 creating ACB, is

hereby quashed.

Trie impugned notifications -

(a)

(b)

(c)

No.HD 71 PoSiPa(i) Bengaluru, dated
19.3.2016

No.HD 71 PoSiPa(ii)2016 Bengaluru, dated
19.3.2016

No.HD 71 PoSiPa(iii) 2016 Bengaluru,
dated 19.3.2016
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(d) No.HD 71 PoSiPa(iv) 2016 Bengalury,
dated 19.3.2016

issued by the State Government superseding the
earlier notifications dated 6.2.1991, 8.5.2002 and
5.12.2002, are hereby quashad. Ali subsequent
notifications issued pursuant to the Government
Order dated 14.3.2016 for the purpose of
formation and working of Anti Corruption Bureau,

are aiso tiereby quashed.

The notiitcations dated €.2.1991, 8.5.2002 and
5.12.2002 tiat authorized the Lokayukta Police
with powers to investigate under the provisions of
Prevention of Corruption Act, 1988 and had
declared the offices of Police Wing of Lokayukta
as Palice Stations under Section 2(s) of the Code

of Criminal Procedure, are hereby restored.

(a) W.P. No0.16222/2017 filed by Mr. K.T.
Nagaraja;
(b) W.P. 16223/2017 by Mr. Kale Gowda;
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(d)

(e)

(f)

(9)

(h)

(i)

)

(k)

(i)

286

W.P. N0.16697/2017 by Sri Sidharthn Bhupa!
Shingadi;

W.P.N0.16703/2017 by Mr. Basavaraju and
others;

W.P. N0.16862/2017 by Mr. Deepak Kumar
H.R.;

W.P. No.28341/2G17 by Mr.
Channabasavaradhya;

W.P. 108010,20i7 by  WMr. Prakash
Hasaraddi;

W.P. No0.108689,/2017 by Mr. Basavaraj @
Sachin;

W.P.N0.1G68690/2017 by Mr. Shankar
Ramachandra Ambure;

W.P. No..22851/2018 by Mr. Hemesha
S.M.;

W.P. No0.9147/2019 by Mr. T.N.
Rangaswamy; and

W.P. No0.18042/2019 by Mr. K.C. Yathish

Kumar,

which are filed in personal interest are

accordingly disposed off, in view of quashing of
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the Government Order dated 14.3.2016 in PILs

stated supra.

Since this Court quashed the impugned
Government Order dated 14.3.201¢ and the
impugned  Government  Notifications  dated
19.3.2016, the Anti Corruption Bureau is
abolished. But ail inquiries, investigations and
other disciplinary proceedings panding before the
ACB  wiil get transferred to the Lokayukta.
However, all inquiries, investigations, disciplinary
proceedingas, orders of convictions/acquittals and
ai! other proceedings held by ACB till today, are
hereby saved and the Police Wing of Karnataka
l.okayukta shall proceed from the stage at which
tihey are pending as on today, in accordance with

law.

Consequently, the proceedings in respect of some
of the private petitioners which are pending

before the ACB, will get transferred to the
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Lokayukta and the said petitioners cannot escape
from the clutches of law and they have to face the
proceedings before the Police Wing of the
Karnataka Lokayukta, who shall proceed iri

accordance with law.

In crafting this judgment, tihe eruditicn of the
learned counsel foir the parties, their industry,
vision and above ail, dispassioriate objectivity in
discharging their role as officers of the Court must
bhe commended. We acknowledge the valuable
assistarice rendered by Sri Ravi B. Naik, learned
senior counse! for Sri K.B. Monesh Kumar,
advocate; Sri V. Lakshminarayana, learned senior
counsel/amicus curiae; Sri M.S. Bhagwat, learned
senicr counsel for Sri Satish .K, advocate; Sri
D.L. Jagadeesh, learned senior counsel a/w Smt.
Rakshitha D.J.; Sri Basavaraj S., learned senior
counsel for Sri Gowtham A.R.; Sri Sharath S.

Gowda and Sri C.V. Sudhindra, learned counsel
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for the petitioners in these writ petitions so also
Sri Prabhuling K. Navadgi, learned Advocate
General a/w Sri V. Sreenidhi, AGA and Sri Kiran
Kumar, learned HCGP for the respondent/State;
Sri Ashok Haranahalli, learned senior cclnsel a/w
Sri Venkatesh S. Arabatti, Spl. PP and Sri B.S.
Prasad, learned ccunse! for the
respondent/Lokayukta; and Sri F.N. Manmohan,
learned counrsel for respondent/ACB. We place on

record tiheir valuable services.

240. The Registry is directed to send a copy of this Order to
the Chief Secretary to the Government, State of Karnataka,

forthwith for taking necessary steps.

Sd/-
JUDGE

Sd/-
JUDGE
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