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Hon'ble Gautam Chowdhary.dJ.
1—  3MdedH Bl 3R U URT 482 GOYOH0 & =< I8 3MIGH UH, HOJ0H0—700

T 2019, = ORT 153—T, 153—dI, 505 (2), 109 ¥o<ofdo, o= fufder s,
1T areiivTe H UMNT IR U Fo 055 |9 2020, fawifdhd 16—3—2020 | I aTg
Ho 3250 WH 2020, W THH S0 BHIA, Wl & A¥S ARRLE, IR B
RTATAT | Aftgd & d7 399 IIRd UHse oMaer {20 28—7—2020 @ fawg TRR faban
T B |

2—  Jhed @ g™ Jfftga s Ay RHE, AT aer T S aRS sfferad]
A faelly {AR dor fquel do 1 &1 3R A g R Ay if¥gaar &1 udoifer
s vd fagM SR #ETfdger 80 991y e Bl GAT TAT TGl $1 uiReier fbar |

3— 9" & ¥ WeY ¥ 9 UBR © fb fafbedr Rem wd ufkeor, So vo,
TGS GRT AT DIAATell BRI, el RIS H U Yo a1 Rare, d10smRos10
ARSHe dlela & AWM= aret # IR AR &7 Silad erd fotfdas maiie &1 i
AeATs I B & Hag H Uoiigd Bl MY, [ 03RS0 AiShd desl &
I® INAFBIRAT / HFHATRAT BT ATURaATS! Bl 3ffha fhar Tar g Sad grafiar § <o

PHIA b IR F B fhar T b — “To FHA GHE, AN A 100 9 TS0
I §RT Siia9 &S Mo 1 P, s g=a o gg W9 7, @ e d
RS JRHRAT & FA § T8 ™ T TRAT ST GRT TP IS DI ToIRSIIS
FRJ §Y S0 Yo Adhd Frefad # Usiigd 7 8 & Fac@ W AU U i
G gRT Harferd IRFT 89 3§ g ar g 91T < 3 RIS ¥ U M 6 1S
TR Yfdew fHar o JET ¥ S0 FHIA @H ERT TAET S 100 IS TEUH TS
B g N WS & SRia goe 3 ol wrewTh wE et W W € enfd
I I Siigd H@He B 99M P fa T8 R T T e SEeR ' gy i
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U TS B ARTT BH A ST A U BRI qT AT TS B U IR TG

F 51 7 T SN0 WA WM SWIFT §RT FaR {9 e aegq 94 @ <o
D TR Y AT AT DT HAR ARIH W JEIRG far war|”” wreifet # emr war wan
2 & om0 AfsHd P, TREGR & IMAHINAT/ FHamRdl R fbar T
P / AIRIAP MTAR IR VS ARAT T ORT AT AT a¢ Bl YA, STORIEH

G 9T U9 B B A9 § g geER HaRe g g sftsyT afsad wrefiid

P I SUSHIY IR 2 |

4— 39 Yo o RUIC @l fadem f[adee gRT &1 T 9o yo e Rure #
foRATY Y 3TRIT Wel U gY fdd=d gRT S0 dhla & [dvg & <uiie AfRee,

e & ITed § IR U=l |0 055 A+ 2020, feifed 16—3—2020 ufda foar

1, 5 IR RIS §RT A &1 31Qe IR $HRd §U Gol IMOex B+ Td dald
PR Hefdd 3ee fao 28—7—2020 UIRS fbar T, RTAA g&T BIdR ATdeD DI AR
A IR 482 TOU0HO & I I S UF URd fhar T 2|

5—  Jded B [IgM ARFENIU H HAT & [ 3Mdad 0 R0 S0 AfSH
Plelo], TRYYR H odFeRY & U& TR BRIRG © | f0 10/11 3T, 2017 Bl €0 RO
S0 AfEHA Bletol, TRER H 3@ ffdas mailo @ dwrs aifda g2, s
BRY 980 I dgedl B g B T, I QT AMdeD AdHe WR o, fhwg Uh Sy
B @ AT SO MRS Ricirer &1 erd=ell 3109 & W Wigde fhar aor 3—4 4t
gedl & SF A 99T, qAT I8 UISde Il Ud ursde giRued & sud H &T|
39D drav[E W S¥ 30 22-8—2017 &1 Mefed &= far wr qen ffdhear e ud
ufderor, 30 W0, WA gRT ATFT Diddiell goRdil, Nl oRgAs ¥ I9d UG 3
afrmRAl & fawg 30 23-8—2017 @ Wafdal aof &1 & Y| oMded & favg
MM B FH & Ae § B fAwad-g A1eg T8l o | 39 918 3Mdad Bl {0
2—9—2017 B ARHAR &R form 131, aMac®d &1 30 12—9—2017 BT AR U HaT,
3dedh b HE HRAR H fReg &1 TAT SHMT WR Jad 8 S 918 3fded [a9riy
i ®R dTel Fafd BN & U @Y Y JIRMGT & SHGRI B 4T, S

qig Mded d fIeddd MRy b Raois Swa TG T 9l 99+ Saddq

Tt W AT Ud 9 T pifds—19 BT ok AT I T, e 919 I UNT 482

TOY0%0 & IT=iic UG M UF U b |

6—  AMed & fAgM Ao 7 d@ U fbar b gRT 196 <0W0HO Dl
SUIRT 1 (37) # T8 Wifdent=a g & ~Imre™ &7 a7 15331, 153—4, 505 (2) #W0<0fdo
H R BT G o b gd Al FfdT b AMAIST TG de ARBR AT
WHR  Far RreMPrer g1 qd  fFaed ey oFr mdwas 2, & o
TGl /el & 91 Ffd Rl & I g s =8 form S daar @
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qer T qd SAAIST Wipld ® el o @ AT Bl JAYTl~h AT SIQT | ST

P 8 fH 9T 196 T 196—T TOWOHO & WAL IMAUS (TIDN) YR & 2 |
TeTId d1q § g e ARRET, eilie gk UIRd Yeird 3eel fo 28—7—2020,
1% gRT 3TRIY U Bl Gl R HRA gU MR ORI 153—31, 153—d, 505 (2) Ud
109 WI0S0fd0 & SI<TId W foldT AT U MG DI Terdl AT §RT 3MMgd fobar
TN TAT I§ S ol UG dofdl JAQY IR &R & Jd s IRBR A Y
ARBR AT FAATIDBR F BIg Wil T8l ofl T | g9 Haer H I AR A Hefed

_ATAd & ¥ Application For Information (Chapter IX Rule 1F) ud far

AT AT R IWH U gBT T o7 fb T arg Ho 3250 HH 2020 H ARG R
IRY 5 TRIA B H Y4 s AR I I5d IR T NAdR, feiie i
gRT 196 SOWOWO & A=< (Sanction) Wifd foram war &, i R @@ “NO”
o a1 2| 31 g iAo Wigia & WE H Ud % A1d AfEe, JTeiie &
T ¥ A SRR YUl HRIAS! T4 WelM @ dey H Uik Y AR
3R by o9 A 2 |

7—  JHed & fAgM Sf¥EEn o UY dd @& 9Add W A SoecH
ST §RT Manoj Rai Vs. State of Madhya Pradesh 1999 (1) SCC 728
gfaurfed faf =raven & TR 2 & &R R & & A B, S fFaq
g -

“2. Since the learned counsel for the State fairly states, on
instructions, that no sanction was given in accordance with
Section 196(1) of the Criminal Procedure Code to prosecute the
appellants for the offence under Section 295-A of the Indian Penal
Code, we allow this appeal and quash the impugned proceedings.
Let the written instructions received by the learned counsel for the
respondent-State in this regard be kept on record as desired by
him.”

8— 3 O ¥ JMded B fdgH AWGeEToT F Sod Td,  SAEEg
P gI—rUIS gRT Mohd. Waris @ Raza Vs. State, Jail Appeal No. 8326 of

2007 decided on 5.8.2019 & YR 33, 34, 35, 36 UG 37 PI 3N ~IATTT BT &
Mg faar, o f e § —

“33. A perusal of Section 196 Cr.P.C., clearly shows that it
contemplates a prior sanction from Central Government or State
Government before cognizance is taken of any offence punishable
under Chapter-VI LP.C. Therefore, apparently, it cannot be
disputed and learned AGA has also fairly stated that as per
requirement of Section 196 Cr.P.C., no cognizance could have
been taken of offence punishable under Chapter-VI I.P.C. unless
prior sanction from Central Government or State Government is
obtained.
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34. In the present case, opportunity was granted to State to show
whether such sanction was given of categorical statement has
been made by learned AGA before this Court that no such
sanction was granted or even sought to be obtained, hence,
question of grant by competent authority does not arise.
Prosecution, in fact, strangely proceeded in complete and
absolute ignorance of Section 196 Cr.P.C. It is really surprising
that prosecution was not aware that for offences punishable under
Chapter-VI IP.C., there was/is a statutory requirement of
obtaining prior sanction of Competent Authority. No efforts at all
were made to obtain the same.

35. Proceeding further now we have to examine, “whether
requirement of ‘prior sanction’ under Section 196 Cr.P.C. is
mandatory” and secondly, if no such issue was raised before
Magistrate, who committed proceedings to Court of
Sessions/Trial Court, whether it will stop appellants from raising
issue for the first time in appeal, or flaw is so inherent it goes to
the root of the matter and even in appeal, it can be taken for the
first time and may vitiates Trial and conviction.

36. The object of Section 196 Cr.P.C. is to ensure prosecution
after due consideration by appropriate authority so that frivolous
or needless prosecution is avoided. To appreciate the nature of
“sanction” contemplated under Section 196 Cr.P.C., in correct
perspective, it would be appropriate to bear in mind and examine
Section 465 Cr.P.C., which reads as under :-

465. Finding or sentence when reversible by reason of
error, omission irregularity.

(1) Subject to the provisions hereinbefore contained, no
finding, sentence or order passed by a Court of competent
jurisdiction shall be reversed or altered by a Court of
appeal, confirmation or revision on account of any error,
omission or irregularity in the complaint, summons,
warrant, proclamation, order, judgment or other
proceedings before or during trial or in any inquiry or
other proceedings under this Code, or any error, or
irregularity in any sanction for the prosecution, unless in
the opinion of that Court, a failure of justice has in fact
been occasioned thereby.

(2) In determining whether any error, omission or
irregularity in any proceeding under this Code, or any
error, or irregularity in any sanction for the prosecution
has occasioned a failure of justice, the Court shall have
regard to the fact whether the objection could and should
have been raised at an earlier stage in the proceedings.

(Emphasis added)
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37. A perusalvy e\c{>l[0 r.P.C. shows that it runs into two
parts; (i) “on any error, omission or irregularity”, and three
words have been used and it is said that the same will not justify
setting aside of conviction in appeal or revision etc. but with
reference to “sanction” only two words “error or irregularity”
have been used and the word “omission” has not been mentioned.
Meaning thereby, in the cases where sanction is required, if there
is an error or irregularity in the “sanction”, then conviction or
finding will not be reversed in appeal or revision. It contemplates
that sanction is there but there is some error or irregularity in
granting sanction. If there is a complete “omission” of sanction,
then in our view, Section 465 Cr.P.C. will not come into picture
and will not help prosecution. It, therefore, leads to irrestible
inference that if there is no sanction, whatsoever, by competent
authority as contemplated in Section 196 Cr.P.C., it will be a
serious flaw and an illegality and would vitiate the entire
proceedings.”

9—  IMUe®H & g If¥aadt 1 <IrTery &1 &9 Swaraj Thackeray Vs. State
of Jharkhand & Ors. 2008 CRI. L. J. 3780 & Sarfaraz Sheikh Vs. The State

of Madhya Pradesh ¥ ufcrorfad fafer sgeRerail @1 3R Wl <RI BT a9 MR
fopar, f# ofeR <A & |HeT ffgd dTq 1 PIIAS! Pl IR B gU, HHRUI
Pl 196 TOUOHO T IIUTT PR & ULANT U—aIY WR THA BT AQY UIRT PR
T URfT &<t &1 e f&ar w2

Swaraj Thackeray Vs. State of Jharkhand & Ors. 2008 CRI. L. J.
3780 # iR foid &1 YR 14 UG 15 frfad & —

“l14. Regarding the points raised by the petitioner that
prior sanction under Section 196, CrPC was must before taking
cognizance of the offences under Sections 153-4 and 153-B IPC,
find that from a bare perusal of Section 196(1)(a) and (1-A)(a),
quoted herein above, it is absolutely clear that there is complete
bar for taking cognizance of the offences punishable under
Sections 153-A, 153-B, Section 295-A or Sub-sections (1), (2) and
(3) of Section 505,IPC.

In the present case, the cognizance of the offences under
Sections 153-A, 153-B and 504 IPC has been taken by the learned
Magistrate. There is no dispute of the fact that prior to taking
cognizance of the offences alleged under Sections 153-A and 153-
B IPC, no sanction either of the Central Government or of the
State Government was taken. The decision cited by the counsel
for the petitioner in the case of Shailbhadra Shah and Ors. v.
Swami Krishna Bharati and Anr. of Gujarat High Court reported
in 1981 Cr LJ 113, supports his contention that prior sanction
either of the State Government or of the Central Government is
necessary before taking cognizance of the offences under Sections
153-A and 153-B of the Indian Penal Code. Therefore, in such a
situation, it is held that the learned Magistrate had no jurisdiction
to take cognizance of the offences under Sections 153-A and 153-
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B of the Indian Penal Code against the petitioner in absence of
any sanction as envisaged under Section 196(1)(a)(1-A)(a) CrPC.
Consequently, that part of the impugned order taking cognizance
for the aforesaid two offences, i.e., under Sections 153-A and 153-
B, IPC only by the learned Magistrate cannot be sustained and,
as such, is hereby quashed.

15. So far as for taking cognizance of the offence under Section
504 IPC, taken by the learned Magistrate, there is no such legal
bar for taking cognizance of the aforesaid Section 504 IPC, and I
find that the learned Magistrate after full application of mind and
on consideration of the materials on record has taken cognizance
of the offences under Section 504 IPC also and, therefore, the
same does not require any interference by this Court.”

Sarfaraz Sheikh Vs. The State of Madhya Pradesh # WiRa fvig &7
3ff~s g fead &

“The offence under sections 153-A and 153-B IPC are of
the nature of promoting enmity between different groups on the
ground of religion, race, place of birth, residence, language, caste
or community or any other ground whatsoever, disharmony or
feelings of enmity etc, or any act which is imputation, assertions
THE HIGH COURT OF MADHYA PRADESH MCRC.
No.174/2017 (Sarfaraz Sheikh vs. The State of M.P,) prejudicial to
national-integration in place of public worship the maintenance
of harmony between different religious, racial, language or
regional groups or castes or communities and as such are offence
against the public at large and State. The inclusion of offence
under sections 147and 149 of IPC, in the charge-sheet, in fact,
are in conjunction with such offence under section 153 A and 153
B IPC are inseparable. Consequently, for want of sanction for
offence under sections 153 A and 153 B of IPC as on the date of
cognizance on 05.03.2016, the prosecution continued pursuant to
the impugned order cannot be sustained. It is accordingly
quashed. However, based on subsequent sanction on 16.08.2016,
the respondent/State is always at liberty to take recourse to law
for filing supplementary charge-sheet.”

10— fdgmM R #e¥ddar A #NY IS UG fdgM SR e SAfedeRt 0
urdSifel s 9 omded & fAg™ JAEFERNTT & Thl BT Wred HRA g AP UK
o fb adesd U WRBN SR & Y &RT 197 S0U0H0 & UIfder W1 o] &I
g, T ©RT 482 TOYORO & If=<iic 3MMde UH Y DD INWIIST AT B 3R

R G0 BRI & FREISR0T @ Are o T8 7 | s g 99 & W)
W I ARY fREGT 8F & JRR W A A 7 BF & SR W
SHEA AT B Yol ARHR & | ST I8 AT HAF & b gRT 196 UG 197 S0H0H0
& WA I gRT THE o & A_d # o 9Ae 8, U H faenfier @ W @
3gwU UIfGeT 197 1 AF] BI TAT ATI&H & YHIUT H GRT 196, 197 GOYOHO &
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el $I Fgad U § U DI MAIRAT © qAT AW o B g AT
A U BF W Rl PRIAre! gRd T8l 81 el den g9 UeRv H# fo
27—5—2021 PI AN o7 & UTAd I 3R IR H Ao 3—8—2021 T IR
FR fear 7 B SEaT g8 WY ®od ' f ORT 460 (C) W SfeaiRaa wifdem fasd
JURTET BT HSTH 3R &RT 190 (1) § TSl (A) AT (B) B d8d ANRES gRT o foram
T 2 Al 98 % ReR B SR URNTST @1 gfd T8l Hl | URgd URul H
gferd RulE & grT 190 (1) B # AfRET gRT 0 28—7—2020 1 Usim foram
2, Ol Rerfay # Wefd wfinee grr wiRa fovar wrr dsme &1 e feqga 981 &
TqAT IHH TEIET B DI IS AMTLIRAT 8l © | S8l 30 b & T § A
Swaddd gt gRT Bakhshish Singh Brar Vs. Gurmej Kumar and another

(1987) 4 Supreme Court Cases 663 ¥ Ufaurad fafy sgawem & TR 4 &I 3R

AT &1 €T 3agee fhar, ot freradq © —

“4. There are rival versions involved in this case. The question was
whether without the sanction under section 197 of the Code of
Criminal Procedure the proceedings could go on. It is quite apparent
that as a result of the alleged search and raid, which was conducted
by the petitioner in discharge of his official duties certain injuries,
which are described as grievous, injuries had been inflicted on the
complainant and one of the alleged offenders had died. In this case,
admittedly, the petitioner is a Government servant. Admittedly, there
was no sanction under section 197 of the Cr. P.C. had been taken. The
trial in this case is one of the offences mentioned under section 196 of
the Cr. P.C. The contention of the petitioner was that under section
196 of the Cr. P.C. the cognizance of the offence could not be taken
nor the trial proceeded without the sanction of the appropriate
authorities. The learned Additional Sessions Judge, Kapurthala after
consideration of the facts and circumstances of the case in view of the
observations of this Court in Pukhraj v. State of Rajasthan and
another, [1974] 1 S.C.R. 859 that unless cognizance is taken and the
facts and in the circumstances and the nature of the allegations
involved in this case are gone into the question whether the raiding
party exceeded its limits or power while acting in the official duties
cannot be determined. The learned Judge observed after gathering
the materials and some evidence, it would be possible to determine
whether the petitioner while acting in the discharge of his duties as a
police officer had exceeded the limit of his official capacity in
inflicting grievous injuries on the accused and causing death to the
other accused.”

W R 9 Saad Avfg & gRT 196 S0U0HO UG ©RT 197 SOU0HO T Th TA
foarRa far Tar @ I adae "W | % aRT 196 <ovodo fa=nRd fhar < <&t
2, safe Saa favig § SfeaRad dea, adar uevor & = &

11—  fIgM IR #AeIf¥gaar = oW A @ 9HdT # AFHNE SThad <IETe g§RT

CBI Vs. B.A.Srinivasan (2020) 2 Supreme Court Cases 153 # ufcurfea fafer
AT Pl AR AT BT & e har| fbwy I8 ol grT 197 SodowHo &
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wider 3 i foar e 8 VAL L IVE LAV N oot 106 <omosio R fover

ST <@ 7, s9fere Sad fvig # SfealRad dew, adHe gawor # R T8 B |

12— fIgM R #EIf¥gaar = ooq d@ & 9HdT # AFHN STaad <A g§RT
Dharmesh @ Nanu Nitinbhai Shah Vs. State of Gujarat (2022) 45 ACC 519 #
gfcrarfed fafd sgeRen @1 IR =Ty 1 e gt b | feg Saa o & dea
AR YT & qeat o e g

13— fIgM R #eIf¥gaar = oW d@ @ 9HdT # AFHNE SThad <IETe g§RT
Devinder Singh and others Vs. State of Punjab Through CBI (2016) 12 SCC
87 # ufduifed fafdy egawen & Wk 39.8 @ 3R R BT &M B b, S
ot & —

“39.8. Question of sanction may arise at any stage of proceedings.
On a police or judicial inquiry or in course of evidence during
trial. Whether sanction is necessary or not may have to be
determined from stage to stage and material brought on record
depending upon facts of each case. Question of sanction can be
considered at any stage of the proceedings. Necessity for sanction
may reveal itself in the course of the progress of the case and it
would be open to accused to place material during the course of
trial for showing what his duty was. Accused has the right to lead
evidence in support of his case on merits.”

frg Saa Fola & o7 99 gaRo & Tl | W= §, gaforg S v
BT Pl ™ I 8l A APl & |

14— T S U & fag Srfgadeli & dol & uRued § U=Tdell R SUCL A
UG Sb gRI, AFEY STdd T Ud S <ol gRT gikd fAofay ug fafgr
AR BT AaATd b |

15— 9 UBRU & [FRARV 8G ORI 196 DI AR fbar ST 3Mawdd &, S
fad g —
“196. Prosecution for offences against the State and for criminal
conspiracy to commit such offence.
(1) No Court shall take cognizance of-

(a) any offence punishable under Chapter VI or under
section 1534, ( Section 295 A or sub section (1) of section
505] of the Indian Penal Code (45 of 1860 ) or

(b) a criminal conspiracy to commit such offence, or

(c) any such abetment, as is described in section 1084 of
the Indian Penal Code (45 of 1860 ), except with the
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State Government.
(14) No Court shall take cognizance of-

(a) any offence punishable under section 153B or sub-
section (2) or sub- section (3) of section 505 of the Indian
Penal Code (45 of 1860 ), or

(b) a criminal conspiracy to commit such offence, except
with the previous sanction of the Central Government or
of the State Government or of the District Magistrate.]

(2) No Court shall take cognizance of the offence of any
criminal conspiracy punishable under section 120B of the
Indian Penal code (45 of 1860 ), other than a criminal
conspiracy to commit [an offence] punishable with death,
imprisonment for life or rigorous imprisonment for a term
of two years or upwards, unless the State Government or
the District Magistrate has consented in writing to the
initiation of the proceedings:

Provided that where the criminal conspiracy is one to
which the provisions of section 195 apply, no such consent
shall be necessary.

(3) The Central Government or the State Government
may, before according sanction [ under sub- section (1) or
sub- section (14) and the District Magistrate may, before
according sanction under sub- section (14) and the State
Government or the District Magistrate may, before giving
consent under sub- section (2), order a preliminary
investigation by a police officer not being below the rank
of Inspector, in which case such police officer shall have
the powers referred to in sub-section (3) of section 155.”

16— W TR 9 aMde®d & g ANEGadrTor & d®l Td 396 §RT U dd &
|H ¥ Swaraj Thackeray Vs. State of Jharkhand & Ors. 2008 CRI. L. J.
3780 & Sarfaraz Sheikh Vs. The State of Madhya Pradesh # ufduriea fafer
FARTAT B UYHI H UG IRT 196 SOWOH0 &I SULRT 1 (3f) & UGl & SIFAR

RT 153—31, 153—4, 505 (2) W0G0fA0 H IR T HHAM o & Jd s ARDR 3AefdT
TR WHR Jar Kendart gr1 qd aiftrio wigfa 98 o =i & don fagm
ARTET = UEE BT 3Mee UIRG R AHY GEITd WIfQem=l &l T Ui el
fepa |

17—  JSJAR Wefdd R =T & HRiare # el e 9 @1, gafory any
482 TOYWOR0 & AT IR I§ e U5 WPHR [HAT ST & TAT HOJA0H0—700

| 2019, 3 GRT 153—Y, 153—4l, 505(2), 109 W0g0fdo, =T fifda efrg=a, ot
3CiiTe # UNd oTRIY 9= o 055 |1 2020, & 16—3—2020 § IF¥T a1 W0
3250 AT 2020, ¥ I/ S0 P, Sl G RS ARRLEE, ATE & rITed H
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ARG © TAT 3AH UIRT UHE SMMQe 30 28—7—2020 & HYUT HRIATEI AR Bl
ST 8 AT BRI Bl P A1RS AREE, el e & e # 39 e & AT
yfedfa frar Srar € f awT 196 (31) <ovodo & Wl & TIAR g WRBR
3fRraT I TRBR AT FTAIHNT gRT gd AR Wgfa U 89 R & 37dad
% fI5g ST gRI & F<Id THSA BT Qe aIRd fhar S |

18— B B dy four Sar ® 6 59 ey @ ve ufaforfd ddfed R
AT BT 3fderd Ao GHRed fhar 5 |

f&o : 26—08—2021
HoIoRTE



