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The petitioners who claim to be public spirited persons and
permanently residing at Village Boonda, Pargana & Tehsil Chayal,
District Kaushambi have filed this public interest litigation seeking

a mandamus directing the respondent nos. 1, 2 and 3, that is to say-

1. State of Uttar Pradesh Through Principal Secretary, Ministry

of Revenue Affairs, Government of U.P., Lucknow,
2. District Magistrate, Kaushambi,
3. Sub Divisional Magistrate, Chayal, Kaushambi,

to take necessary action against illegal encroachment/
damage made by the respondent nos. 4 to 8 and associated persons
on the Kabristan (Muslim graveyard) existing over Arazi No. 193
area 0.3880 hectare situated at Village Boonda, Pargana & Tehsil
Chayal, District Kaushambi. A further prayer has been made
seeking a mandamus directing the respondents not to interfere in
the peaceful construction of the boundary wall of the aforesaid

Kabristan.

It is stated that the private respondents, that is, the
respondent nos. 4 to 8 have opened the doors of their houses on the
Kabristan side and are using middle of the Kabristan as a road and
now they are raising a constructed road in the middle of the

aforesaid Arazi No. 193 and 206. It is stated that the petitioner
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along with other members of the Muslim community filed an

application before the District Minority Welfare Officer/Assistant
Survey Commissioner Waqf, Kaushambi and on that application
the concerned authority sent a request to the Sub-Divisional
Magistrate, Chayal to enquire into the matter of the Kabristan on
Arazi No. 193 are 0.3880 hectare and take necessary action. It is
stated that another application was also filed on 22.6.2020 before
the District Magistrate, Kaushambi regarding the encroachments
made by the private respondents on the aforesaid Kabristan by
making a road. Another application was made to the Sub-
Divisional Magistrate on 22.6.2020 itself bringing on record the
situation of encroachment existing over the Kabristan on Arazi No.
193. It is alleged that the private respondents are trying to take
illegal possession over Gata No. 193 and 206. Along with the
affidavit filed in support of this petition, the petitioners have
enclosed an uncertified copy of the Khata Vivaran (revenue record)
which reflects the entry of Kabristan under Category 6-3 in respect
of several Khasra numbers which includes Khasra No. 193 and 206
pertaining to Village Boonda, Pargana & Tehsil Chayal, District

Kaushambi. This revenue record pertains to Fasli Year 1422-1427.

When the matter was listed on 7.1.2021, this Court had

directed the Standing Counsel to avail necessary instructions.

Learned Standing Counsel has submitted the instructions
sent by the District Magistrate, Kaushambi along with a letter
dated 11.1.2021 for perusal of the Court. These instructions are

made a part of the record of this petition.

Page No. 2 of the instructions, which also bears the
signatures of the respondent nos. 2 and 3, reads as follows:
“A10_ ST I SAEEIG W fOARENT QoEovdo W

1720 /2020 #l0 ¥Tfeq U4 I §M e i Jodo Ud = H
SICHH QRIS B [I9IF |
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AFAT S Ty soreere § faare= flo’mgovaio
HET 1720 /2020 A0 ¥MEE Ud = §9H & 3% Jodlo Td
3T H UIRA 3MQ¥ f&idh 07.01.2021 “Let this petition for writ
be listed on 12™ January, 2021. In the meanwhile, learned
Standing Counsel may avail necessary instructions.”

SI AR & AU H HIGR AT BRAT & fb g
ST 30 193 BT 0.388080 HfRA & W ¥ ol Iferd 7 | fora!
{31 09.01.2021 BT ATKNTOT BT IURART H S B T | S &
ARM SURT IR & fHd BN ST AT, SR oiE @
SR AT & R SR a1 7 IR ST AT IRA R S
A FAT 3 BT AT| I DI I 9T U A8 F AROHI0I0
I SHfed & fo aamn & | fEaT SuAT g9 ArERTOT arferan
FRT & M ¥ 9 9 <% e demd & forg SuIRT axd 7 |
AT B AT MR BT SYANT 3 T ardl A1 3o 3 ufdfes &
FR FAT TG WA WG w7 F B o 2 2 | R = ardimor
BT DI IMMUfcd T8l 8| IH ART 2 6 FAR B a1 9H B
MG Fd A I8! dlel d91hx GRIET fha1 S | R viasy
H weor AR faare T 3= |

SHd & TR H T Icuaedd HodloT IR HIemeT
B SANTARIGR AT & HRTAI THAd AT 4/ IGISEY
IS f&1H 09.01.2021 & ARIH W Iad YA W IS~s! dldl BRI
ww%wwaﬁmﬁwﬁmﬂ%‘l%@wﬁmw
HAOT  ATHRT PUTHET F YT BRI B UAD G
507 / JI0[0HOHI0 /arg  fol0 /2020—21 feATd 11.01.2021 & gRT
AT BT & b I8 § I B gRT B Y dS=s! T

P A | PIg goic dfed T8l & |

Waaﬁzﬁaﬂaﬁfﬁﬁwméﬁﬁww@?ﬁ
g TUT B B g W a8~ Il g GRIT g FRferd
R B TR H aEfad URT gRT STaid dRrTr T g fé
USTIT A H Y99 R BIE o9 Indfed W ¥ dggaR o
IITTT & THeT S IIRT Il H |y Ui |

20 IS
11.01.21
ISEUEEIR]
I |
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However, the statement of the petitioners and the villagers
recorded by the revenue authorities appears on page no. 5 of the

aforesaid instructions, which reads as follows:

"ol fedid 09.01.2021 &I HI0 Swd WURTET H  faaRe=
qloamg0veo Re Ho 1720 /2020 H HI0 <RI & UIRG MM
feTs @& WA | U™ F9T &1 U0 d T80 IS SiYa DI
BT TTTST [0 193 /0.38880 SIT XTolRd Mg H Hfgd= & @rd H
TSl AW & [ Hie WR AR Bl SuRefd § Hibr Farg=r
foar a1 QIR IR & RBrerd / #5F & dR H SIHGR! UTe B
T AN A g B TR B @ g W™ OSi IR
RERNTT W0 9l 77 8T o Sl B el 99d & A9 9
JMROMIONI0 € SHfed & oIy §aray AT 8 RT<dT SuHT 8H
ITIRTOT ATRTIT 99RE of S9 # 7 = of e Siiad Gaell ard e
H BRI 2| AT B S K BT STINT = AR Y oo afv e
PRI TG URFRNT B0 H B 9ol 37 I8 © | O IR 89 AT
®I Bl 3Mufcd A8) =1 8ARI 719 1% sa+0 8 & Irarit g9ar)
DI DI Y H 3T ST §& B qAT II8vGT Tl AD I 7S
A U IR BigEE B g B GRiga fea S [9a
Hfas § deorl Heell fqarq 1 R2 | aAM H SBiSEE B A gouid:
Qe g 1"

Therefore, it is admitted by the instructing respondents, that

on 9.1.2021 the site was inspected by the revenue authorities and
the complaints /demands of the petitioners were enquired into. It is
also admitted that plot no. 193 area 0.3880 hectares situated at
Village Boonda, Pargana & Tehsil Chayal, District Kaushambi is
recorded as Kabristan land in the revenue records. During the
enquiry, the petitioners and other signatories to the statement have
stated that on the land of the Kabristan, the road which was being
customarily used was being reinforced with cement concrete from
the funds of the District Panchayat which road is being used by the
petitioners for taking 'Tazias', etc. and for daily passage.
Additionally, that road is being customarily used by the villagers
on a daily basis regarding which the petitioners have no objection.
The petitioners' demand is only that the villagers stop their
movement over the Kabristan land and a boundary wall be made

from the funds of the Government for protecting the same so that
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in future no dispute arises regarding any encroachment.

Categorical assertions have been made in the writ petition
regarding encroachments being made by the private respondents
and their associates and attempts to communalize the issue. The
instructions sent by the instructing respondents to the standing
counsel are deafeningly silent on this issue. The learned standing
counsel has sought to urge that the petitioners have an alternative
remedy under Section 133 of the Code of Criminal Procedure and
so this Court may not interfere. This Court cannot close its eyes to
the ground realities. Every citizen has an equal and inalienable
right as any other citizen for living peacefully, without fear of anti-
social elements and for enjoying religious freedom. Wherever, the
High Court has reason to believe that fundamental and
Constitutional rights of citizens are threatened, Article 226 of the
Constitution of India vests sufficient powers to intervene and issue
necessary directions. This Court is of the opinion that the
customary and religious rights of the Muslim community of village
Boonda are being threatened and infringed by the acts of certain
persons encroaching on the aforesaid kabristan. Though the private
respondents have not been noticed, however, no positive directions

effecting their legal rights are proposed to be issued against them.

Under the circumstances, this petition is being disposed of

with the following directions:

1. Steps shall be taken forthwith by the respondent no.2, the
District Magistrate, to stop any encroachment over the
aforesaid Kabristan by the private respondents or their
associates. Any vandalism or attempts to vitiate the
communal harmony by the private respondents or their
associates shall be dealt with promptly by the Inspector
Incharge of the police station concerned. We direct the

Senior Superintendent of Police to ensure compliance.
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2. A boundary wall with proper gates for the aforesaid

kabristan on plot no.193 aforesaid shall be allowed to be
constructed by the petitioners, after demarcation being done
by the revenue authorities forthwith, and no one should be
permitted to create any hindrance in its construction. Care-
takers of the kabristan belonging to the Muslim community
shall be entitled to lock its gates. The District Magistrate

shall ensure compliance.

3. No part of the plot n0.193, over which the kabristan exists,
would be used as a road by the general public for passage

through the kabristan.

Compliance of this order shall be reported to this Court by
affidavit/s within a period of three months from today failing
which the District Magistrate and the Senior Superintendent of
Police shall be personally present in Court to report compliance
when the matter is listed. List on 17.4.2021.

Order Date :- 12.1.2021
A. V. Singh

(Jayant Baneriji, J.) (Sanjay Yadav, J.)
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