Court No. - 80

Case :- CRIMINAL MISC. BAIL APPLICATION No. - 37253 of 2021

Applicant :- Chndra Prakash Sharma

Opposite Party :- State Of U.P And Another

Counsel for Applicant :- Virendra Pratap Singh,Anurag Rai,Birendra
Singh

Counsel for Opposite Party :- G.A.

Hon'ble Sanjay Kumar Singh,J.

1- Heard Mr. Virendra Pratap Singh, learned counsel for the
applicant, Mr. Rabindra Kumar Singh learned Additional
Government Advocate assisted by Mr. Ajay Singh, learned
Brief holder representing the State.

2- By means of this application under Section 439 of
Cr.P.C., applicant, who is involved in Case Crime No. 219 of
2021, under Sections 354, 376 IPC and Sections 5/6
POCSO Act, police station Bansgaon, district Gorakhpur
seeks enlargement on bail during the pendency of trial.

3- As per prosecution case, in brief, the complainant, who
is mother of the victim lodged the first information report
on 16.07.2021 at 17:07 hours with regard to an incident
which took place on 16.07.2021 against the applicant
Chandra Prakash Sharma for the alleged offence under
Sections 354, 376 IPC and Sections 5/6 POCSO Act alleging
inter alia that today on 16.07.2021, her daughter aged
about 8 years went beside her house to pluck guava from
guava tree where the applicant was kissing her daughter
by sitting her on his lap and thereafter raped her by took
off her panty. She came home and told the entire incident
to her and her mother-in-law. Thereafter, on the same day,
i.e., on 16.07.2021, the victim was medically examined in
which doctor opined that sexual violence cannot be ruled
out. Victim in her statements under Section 161 and 164
Cr.P.C. has made allegation of rape against the applicant
reiterating the prosecution case as mentioned in the first
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information report. The statement of the victim recorded
under Section 164 Cr.P.C. is reproduced herein below:-

"G =TT GRT 164 3797 faid 28/07/2021 @1
STRIH FHed] bl gieT Hilsar X @l WIch 3 &¥IeN
THIOT &% T T GYS TREYR & [ddgd 7
Afact 3IRET §RT §IM =T a7 164 T.4.9. &7
g 17 77 & a1er fiisar $1 97 7 a¥ & aer Iwah!
7AIGT ST &G 7 T4 & T & §ic7 Yiisar 3191 97 &
1o =TT § JURE & |

T8 : JFENT 919 7T &

Jav . X

T8 : GFER faar @7 777 Fr &
I : G FIg

T : G [T BT 7 gl &
STV : DT 2

T8 : GH 37T [T 9T 7 ST gE 8

Jav . cfle?

T8 : JFERT 3G 7T &

gV 7y

T8 : 3 T Tera & a7 T

Iav . leld

IeT HISar §9 &g TeT & qiT UiSdr &1 §I1 FERIR
WY 7 3ifds far o vET & |

T4 : GFEI el T e gt off

FTY : §Ic7 UHSaT gt Uv 9o W8l & 15 4 3ifv A g
3ifelerT 3RS I & 1o T o ST US WY g Tl
sifv & i st oft ot v crseT g3t e faar 4 o die
SHF! I IR A B BITAT B T I8 AT T8 &7 3T
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3% SifarersT @ dte & T 39T A due leT 3T 3N TRT
o 79T TGT GleT Y 1 T 3N IGAT G HY 3¥ ST
I W F1e Tefe B 157 & el G 39T &TeT <7
7 YT 37T |

T ; T GH ASDT BT AT Tl &

IV ;8T A1 77 978 & IHET TH T3 HPTT &
Ty : P 3N PET &

SN ;4 9 I &I I g8 TSP 3 GBS BT BT
[T A1 AT 59 e HepTeT Bl SIe @ o1l g al He AT
Pl 4l 7T

T8 : g7 B Gl [l 13T

TV ; "I b §° 7 7 a1t B gar

§. IfSdr & 379, IWRIh iRaag IIM 4% GIRT giear &l
G&PHN G T THSTT T G I 378ReT: &l &7

gTraT YT 7 39T §977 3G+ WTeT & a7 I &
ST BT 3qcilpT T 737"

4- It is submitted by learned counsel for the applicant that
the applicant has been falsely implicated in this case. No
mark of injury has been found on the body of the victim
and hymen of the victim was found intact and no fresh
injury or bleeding was seen at the time of her medical
examination. The victim in her statement under Section
164 Cr.P.C. has not stated that the applicant has
committed rape on her, as such, no offence is made out
against him. The applicant does not have criminal history
to his credit. His bail application has been wrongly rejected
by the concerned Court below. Lastly, it is submitted by
learned counsel for the applicant that the applicant is
languishing in jail since 17.07.2021 and in case, the
applicant is released on bail, he will not misuse the liberty
of bail and cooperate with the trial.

5- Per contra, learned A.G.A. assisted by learned Brief
Holder for the State opposed the prayer for bail of the
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applicant by contending that the first information report
was lodged by mother of the victim on the narration of the
incident by the victim who is minor child aged about 8
years and is a student of Class 2. It is next submitted that
act committed by the accused-applicant as mentioned in
the F.I.R. and disclosed by the victim in her statement
under Section 164 Cr.P.C. is a heinous offence and comes
within the ambit of rape as defined under Section 375 I.P.C.
as well as under the ambit of Sections 5/6 POCSO Act.
There is no reason to falsely implicate the applicant.
Learned A.G.A. next submitted that it is well settled by the
Apex Court in the case of Madan Gopal Kakkad Vs.
Naval Dubey and another, (1992) 3 SCC 204 that even
slightest penetration of penis into vagina without rupturing
the hymen would constitute rape. He further submitted
that in this case, the applicant not only violates the
victim's personal integrity, but leaves indelible marks on
the very soul of the helpless child. Innocence of the
applicant cannot be ad-judged at pre-trial stage. Hence,
bail application of the applicant is liable to be rejected.

6- Having heard learned counsel for the parties, this Court
is of the view that in this case, a small innocent child aged
about 8 years has been raped, who does not understand
its meaning. Little girls are worshipped in our country, but
the cases of paedophilia are increasing. Rape is a heinous
crime. The victim suffers from psychological effects of
embarrassment, disgust, depression, quilt and even
suicidal tendencies. Many cases go unreported. In almost
rape cases, the victim was unwilling to report the name of
the abuser. The families of the victim remain silent about
the sexual offences in order to protect the family image.
The victim/female small child experience sexual abuse
once tend to be more vulnerable to abuse in adult life.
Healing is slow and systematic. Rape is not only a crime
against the victim, it is crime against the society as well
and is also violative of victims most cherished of
fundamental rights, mainly right to life contained in Article
21 of the Constitution of India. In such a situation, if the
right decision is not taken from the Court at the right time,
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then the trust of a victim/common man will not be left in
the judicial system.

7- | also find that if rape is committed by a man on a little
girl under twelve years of age, according the provisions of
Section 376A-B of Indian Penal Code, he shall be punished
with rigorous imprisonment for a term which shall not be
less than twenty years, but which may extend to
imprisonment for life, which means that the accused shall
be in prison for the remainder of his natural life, and with
fine or with death.

8- Having examined the matter in its entirety | do not find
any material or cogent reason at this stage to presume the
false implication of the applicant. | am also of the
considered view that the depth of penetration is
immaterial in an offence punishable under Section 376
I.P.C.

9- Having considered the facts and circumstances of the
case, nature of offence, the gravity involved therein and
the manner in which the crime has been committed, no
case for bail is made out.

10- The application for bail is hereby rejected.

11- However, it is clarified that the observation, if any,
made herein above shall be strictly confined to the
disposal of the bail application and must not be construed
to have any reflection on the ultimate merits of the case.

12- Office is directed to send the copy of this order to the
complainant as well as concerned Court below within two
weeks.

Order Date :- 7.4.2022
Shubham

Location: High Court of Judicature at

Allahabad



