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ITEM NO.303,302,302.1 & 302.2 COURT NO.1 SECTIONS PIL-W/X

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Writ Petition(Civil) No.699/2016

ASHWINI KUMAR UPADHYAY Petitioner(s)
VERSUS
UNION OF INDIA & ANR. Respondent (s)

(MR. VIJAY HANSARIA, (SR.ADV.) IS AMICUS CURIAE IN THE INSTANT
MATTER)

(IA No. 107427/2018 - APPROPRIATE ORDERS/DIRECTIONS, 1IA
No.39027/2020 - APPROPRIATE ORDERS/DIRECTIONS, IA No. 73459/2019 -
APPROPRIATE ORDERS/DIRECTIONS, IA No. 81287/2018 -CLARIFICATION/
DIRECTION, IA No. 2029/2020 -CLARIFICATION/DIRECTION, IA No.

136819/2017- CLARIFICATION/DIRECTION, 1A No. 143394/2021
-CLARIFICATION/DIRECTION, 1A No. 108743/2021
-CLARIFICATION/DIRECTION, IA No. 54637/2017 -
CLARIFICATION/DIRECTION, IA No. 54552/2017 — DIRECTIONS, 1IA
No.107431/2018 - EXEMPTION FROM FILING O.T., IA No. 146933/2018 -
EXEMPTION FROM FILING O.T., IA No. 130543/2018 - EXEMPTION FROM

FILING O.T., IA No. 103522/2019 - EXEMPTION FROM FILING O.T., IA
No. 101624/2021 - EXEMPTION FROM FILING O.T., IA No. 2083/2019 -

INTERVENTION APPLICATION, IA No. 81286/2018 - INTERVENTION
APPLICATION, IA No. 2027/2020 - INTERVENTION APPLICATION, IA No.
127368/2018 - INTERVENTION APPLICATION, IA No. 71929/2019
-INTERVENTION/IMPLEADMENT, IA No. 127553/2020 — INTERVENTION/
IMPLEADMENT, IA No. 58124/2017 — INTERVENTION/IMPLEADMENT, IA No.
57812/2017 — INTERVENTION/IMPLEADMENT. IA No. 108742/2021 —
INTERVENTION/ IMPLEADMENT, IA No. 127023/2018 — INTERVENTION/
IMPLEADMENT, IA No. 2085/2019 - PERMISSION TO APPEAR AND ARGUE IN
PERSON, IA No. 98425/2019 - PERMISSION TO FILE ADDITIONAL
DOCUMENTS/FACTS/ANNEXURES, IA No. 72938/2019 - PERMISSION TO FILE
ADDITIONAL DOCUMENTS/FACTS/ANNEXURES, IA No.130542/2018 - STAY
APPLICATION)

Writ Petition(Criminal) No.442/2021

(IA No. 146977/2021 - EX-PARTE STAY & IA No. 137664/2021 -
EXEMPTION FROM FILING O.T.)

W.P.(Crl.) No.444/2021 (X)
(FOR ADMISSION and IA No.138988/2021-EXEMPTION FROM FILING O.T.)

W.P.(Crl.) No.443/2021 (X)
(FOR ADMISSION and IA No.138428/2021-EXEMPTION FROM FILING O.T.)
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Date : 24-11-2021 These matters were called on for hearing today.

CORAM :
HON'BLE THE CHIEF JUSTICE
HON'BLE DR. JUSTICE D.Y. CHANDRACHUD
HON'BLE MR. JUSTICE SURYA KANT

For Petitioner(s)
Mr. Vikas Singh, Sr. Adv.
Mr. Anupam Lal Das, Sr. Adv.
Mr. Anirudh Singh, Adv.
Mr. Kapish Seth, Adv.
Mr. Ashwani Kumar Dubey, AOR
Mr. Ashwini Kumar Upadhyay, Adv.

Ms. Garima Prasad, AAG, UP
Mr. Ajay Vikram Singh,AOR
Mr. Shantanu Singh,Adv

Ms. Priyanka singh, Adv

Mr. Chandra Shekhar,Adv
Mr. Kartik Yadav,Adv

Mr. Kapil Sibal,Sr. Adv

Mr. Nizam Pasha,Adv

Mr. Jubair Ahmed Khan,Adv

Mr. Aditya Samaddar,Adv

Mr. Ahmad Ibrahim,Adv

Mr. Lzafeer Ahmad B.F., AOR
For Respondent (s)

Mr. Siddesh Kotwal, Adv

Mr. Ana Upadhyay,Adv

Mr. Maniya Harija,Adv

Ms. Pragya Barsaiyan, Adv

Mr. Akash Singh,Adv

Mr. Nirnimesh Dube,AOR

Mr. Parsant Bhagwati,Adv
Ms. Deepanwati Priyanka,AOR

Mr. Sachin Patil,AOR

Mr. Rahul Chitnis, Adv
Mr. Aaditya A. Pande,Adv
Mr. Geo Joseph,Adv

Mr. G. Prakash,AOR

Ms. Priyanka Prakash,Adv
Ms. Beena Prakash,Adv
Mr. Manan Sanghai,Adv
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Mr. Gopal Sankaranarayanan, Sr. Adv.
G. Verma, Adv.

Mr. Shrutanjay Bhardwaj, Adv.

Mr. Balaji Srinivasan, AOR

Dr. Menaka Guruswamy, Sr. Adv.

Mr. Pranav Sachdeva, AOR

Mr. Mukesh Kumar Maroria, AOR
Mr. Sahil Tagotra, AOR
Mr. Shiv Ram Sharma, AOR

Ms. Nidhi Mittal,Adv
Mr. Apoorv Kurup, AOR

Mr. P. V. Yogeswaran, AOR

Mr. Vijay Pal,Adv

Mr. Kundan Lal,Adv

Mr. Deepankar,Adv

Mr. Mahendra Kumar,b Adv
Mr. Anil Shrivastav, AOR

Mr. Satish Pandey, AOR

Ms. Anjal Rajput,Adv
Ms. Rachana Srivastava, AOR

Mr. V. Krishnamurthy, AAG

Ms. Preeti Singh,Adv

Ms. Ripul Swati Kumari,Adv
Mr. Sanjeev Kumar Mahara,Adv
Dr. Joseph Aristotle S., AOR

Mr. Anandh Kannan N., AOR
Mr. Ambhoj Kumar Sinha, AOR

Mr. Raghvendra Kumar,h Adv

Mr. Anand Kumar Dubey,Adv

Mr. Nishant Verma,Adv

Mr. Rajiv Kumar Sinha,Adv

Mr. Narendra Kumar, AOR
Intervenor-in-person

Mr. Mehmood Pracha,Adv

Mr. Jatin Bhatt,Adv

Ms. K. V. Bharathi Upadhyaya, AOR
Mr. Vijay Hansaria, Sr. Adv (A.C.)
Ms. Kavya Jhawar, Adv.

Ms. Sneha Kalita, AOR

Mr. Aakash Nandolia,Adv
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Ms. Sagun Srivastava,Adv
Mr. Arjun Garg, AOR

Mr. Manan Bansal,Adv
Ms. Uttara Babbar, AOR

M/s. Gorkela Law Office, AOR
Mr. Malak Manish Bhatt, AOR

Mr. P.N Ravindran,Sr. Adv
Mr. Priya Balakrishnan, Adv
Mr. T. G. Narayanan Nair, AOR

Mr. Ravindra Lokhande,Adv
Mr. Vijay S. Khamkar, Adv
Mr. Abhishek Atrey, AOR

Mr. Sameer Parekh,Adv
Mr. Kshatrashal Raj,Adv
For M/s.Parekh & Co., AOR

Mr. Ashok Mathur, AOR
Mr. Naresh K. Sharma, AOR
Ms. Ranjeeta Rohatgi, AOR

Mr. Amit Kumar Singh,Adv
Ms. Chubalemla Chang,Adv
Ms. K. Enatoli Sema, AOR

Mr. Tushar Mehta, SGI (N.P.)
Mr. Aman Lekhi,ASG (N.P.)
Mr. S.V Raju, ASG

Mr. V. Mohana, Sr. Adv (N.P.)
Mr. Rajat Nair,Adv

Ms. Sunita Sharma,Adv

Mr. Neela Kedar Gokhale,Adv
Mr. Mohd. Akhil,Adv

Mr. C. Rubavathi,Adv

Mr. Kushal Choudhary,Adv
Mr. Ilam Paridi,Adv

Mr. R.R Rajesh,Adv

Mr. A.K. Sharma, AOR

Mr. Amrish Kumar,AOR

Mr. Aravindh S., AOR

Ms. Radhika Gautam, AOR
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Mr. G. N. Reddy, AOR

Mr. Md. Apzal Ansari,
Mr. V. N. Raghupathy, AOR

Mr. Sandeep Sudhakar Deshmukh, AOR

Ms. Habilila Nana,Adv
Ms. G. Indira, AOR

Mr. Mahfooz A. Nazki,AOR

Mr. Polanki Gowtham,Adv

Mr. Shaik Mohamad Haneef,Adv
Mr. T. Vijaya Bhaskar Reddy,Adv
Mr. K.V Girish Chowdary,Adv

Mr. Arvind Anand,Adv

Mr. Abhimanue Shrestha, AOR
Mrs. Bihu Sharma,Adv

Mr. Akshay C. Shrivastava,Adv
Ms. Pratishtha Vij,Adv

Mr. Abhinav Mukerji, AOR

Mr. Suhaan Mukerji,Adv

Mr. Vishal Prasad,Adv

Mr. Nikhil Parikshith,Adv

Mr. Abhishek Manchanda,Adv

Mr. Sayandeep Pahari,Adv

For M/s.PLR Chambers And Co., AOR

Mr. Avijit Mani Tripathi,AOR
Mr. T.K Nayak,Adv

Mr. Upendra Mishra,Adv

Mr. Shaurya Sahay,Adv

Mr. Ranjan Mukherjee, AOR

Mr. Vivek Kolhi, AG

Mr. Yeshi Rincchen,Adv
Mr. Abhinav Mishra,Adv
Ms. Nishi Sangatani, Adv
Mr. Sameer Abhyankar, AOR

Mr. Kabir Shankar Bose,Adv
Mr. Ishaan Borthakur, Adv
Mr. Shuvodeep Roy, AOR

Mr. Shantanu Sagar, AOR
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Mr. Veer Vikrant Singh, Dy.AG
Mr. Upendra Mishra, Adv
Mr. Sunny Choudhary, AOR

Mr. Manoj Selvaraj,Adv

Mr. Mohammad Javed Malik,Adv
Mr. Krishna Perumal,Adv

Mr. Mahendren Prabhu,Adv

Mr. C. Solomon,Adv

Ms. Aswathi M.K., AOR

Mrs. Anil Katiyar, AOR

Mr. Preetesh Kapur, Sr. Adv
Ms. Jesal Wahi, AOR

Mr. Sibo Sankar Mishra, AOR
Mr. Chirag M. Shroff, AOR
Mr. Kabir Dixit, AOR

Mr. Prashanto Sen, Sr. Adv
Mr. Rishi Maheshwari,Adv
Ms. Anne Mathew,Adv

Mr. Bharat Sood,Adv

Ms. Shruti Jose,Adv

Mr. P. S. Sudheer, AOR

Mr. Karan Bharihoke, AOR

Mr. Shovan Mishra, AOR

Ms. Hemantika Wahi, AOR

Ms. Anupama Ngangom,Adv

Mr. Karun Sharma,Adv

Mr. Pukhrambam Ramesh Kumar, AOR
Mr. A. Venkatesh,Adv

Mr. Rahul Mishra,Adv

Ms. Ananya Khandelwal, Adv

Ms. Agrima Singh,Adv

Mr. Annam D. N. Rao, AOR

Mr. Anupam Raina, AOR
Mr. Sunando Raha, Adv.

Mr. Sanjay Kumar Tyagi, AOR
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Mr. Parth Awasthi,Adv

Ms. Deepika Gupta,Adv

Mr. Shashi Shekhar Kumar Prasad,Adv
Ms. Taruna Ardhendumauli Prasad, AOR

Mr. Anil Grover,Sr. AAG

Mr. Samar Vijay Singh, Adv.
Ms. Noopur Singhal, Adv

Mr. Rahul Khurana,Adv

Ms. Babita Mishra,Adv

Mr. Sanjay Kumar Visen, AOR

Mr. Avneesh Arputham,Adv
Ms. Anuradha Arputham,Adv
For M/s.Arputham Aruna And Co, AOR

Mrs. Swarupama Chaturvedi, AOR

Ms. Maitrayee Banerjee,Adv
Mr. Kunal Chatterji, AOR

Mr. E. C. Agrawala, AOR

Mr. Aditya Pratap Singh,Adv
Mrs. L. Bhaswati Singh,Adv
Mr. Aditya Narayan Das,Adv
Mr. Tapesh Kumar Singh, AOR

Mr. Sharan Thakur,Adv
Mr. Siddarth Thakur,Adv
Ms. Vipasha Singh,Adv
Mr. Mahesh Thakur, AOR

UPON hearing the counsel the Court made the following
ORDER

IA NO.149484/2021 IN WRIT PETITION(Civil) No.699/2016:-

This Court on 10-8-2021 inter alia passed the following

Order: -

“In the meanwhile, to ensure expeditious disposal of
pending cases, it is necessary for this Court to direct the
officers presiding over Special Courts or CBI Courts
involving prosecution of MPs or MLAs to continue in their
present posts until further orders.

This direction, barring transfer of judicial officers,
will be subject to their superannuation or death. If any
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further necessity or emergency arises, the Registrar General
of the High Courts are at liberty to make an application

before us for retention or to relieve those officers ".

The Rajasthan High Court has filed an application on
17-11-2021 seeking facilitative directions for the transfer of four
judicial officers.

The application is allowed.

Interlocutory Application stands allowed in the afore-stated
terms.

WRIT PETITION(CRL) NOS.442/2021, 443/2021 & 444/2021:-

1 While invoking the jurisdiction of this Court under Article 32
of the Constitution in three petitions, the petitioners seek the
transfer of their trials from the Court of the Special Judge and
Additional Sessions Judge, MP/MLA Court, Rampur to the Magistrate
having jurisdiction. Details of the Case Crimes from which the
trials arise are set out below:
(i) Case Crime No.4/2019 registered at Police Station Ganj,
Rampur for offences punishable under Sections 420, 467, 468
and 471 of the Penal Code;
(ii) Case Crime No.980/2019 registered at Police Station
Civil Lines, Rampur for offences punishable under Sections
420, 467, 468, 471 and Section 120-B of the Penal Code;
(iii) Case Crime No.594/2019 registered at Police Station
Civil Lines, Rampur for offences punishable under Sections
420, 467, 468 and 471 of the Penal Code, and Section 12
(1A) of the Passport Act, 1967.
2 On 16 August 2019, the High Court of Judicature at Allahabad
issued a Notification by which Special Courts of Additional

District and Sessions Judges were constituted for sixty-two out of

the seventy-four districts in the State of Uttar Pradesh.
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3 The text of the Notification (in so far as is relevant) reads
thus:-

“In pursuance of orders dated 04.12.2018 of the Hon'ble
Supreme court of India passed in Writ Petition (Civil)
No(S) 699 of 2016 Ashwini Kumar Upadhyay Vs Union of India
& Anr Hon’'ble court has been pleased to constitute/
Designate the Special Court of Additional District &
Sessions Judge mentioned in Column 3 for local area in the
district specified in column 2 of the said schedule
excluding the jurisdiction of 12 districts namely
Allahabad, Sonbhadra, Chandauli, Mirzapur, Varansi,
Azamgarh, Mau, Ghazipur, Bhadohi at Gyanpur, Kaushambi,
Ballia and Jaupur, which lies with the Special Court at
Allahabad created vide Government letter dated 29.06.2018
for baying <criminal cases pending against elected
MPs/M.L.As.”

The above Notification purports to have been issued in pursuance of
the order dated 4.12.2018 of this Court in Ashwani Kumar Upadhyay
and Union of India & Another. (Writ Petition (Civil) No.699 of
2016) .

4 Initially, on 14 December 2017, this Court issued directions for
setting up Fast Track Courts for the trial of cases pending against
elected MPs/MLAs. The order clarified that the directions were
“tentative at this stage” so as to get the Court(s) operational and
functional. The Court indicated that as and when necessary changes
were required to be made in those directions, or if any additional
directions were required, they would be issued from time to time.

5 On 4.12.2018 this Court issued the following directions :-

“1. Instead of designating one Sessions Court and one
Magisterial Court in each District we request each
High Court to assign/allocate criminal cases involving
former and sitting legislators to as many Sessions
Courts and Magisterial Courts as the each High Court
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may consider proper, fit and expedient. This,
according to us, would be a more effective step
instead of concentrating all the cases involving
former and sitting legislators in a Special Court(s)
in the district.

2. The procedural steps indicated by the learned
Amicus Curiae, narrated above, will be followed by each
of the designated Court to whom work would be
allocated in terms of the directions above except that
offences punishable with imprisonment for 1life/death
against sitting M.Ps./M.L.As. as well as former
M.Ps./M.L.As. would be taken up on first priority
followed by sequential order indicated above without
creating any distinction between cases involving sitting
legislators and former legislators.

3. At this stage, we are of the view that the above
directions should be made applicable to cases involving
former and sitting legislators in the States of Bihar and
Kerala.

The National Capital Territory of Delhi where the
position is somewhat different and the difficulties of
distance and territories do not come in the way the
trial of cases by the Special Courts (both Sessions
Court and Magisterial Court) will continue.

4. So far us the cases involving States of Kerala and
Bihar are concerned, such of the case records which have
been transmitted to the Special Courts in the two States
will be re-transmitted to the jurisdictional courts
wherefrom the records have been sent for being dealt
with in the manner indicated above. This will be done
forthwith.

5. The registry of the High Courts of Kerala (State of
Kerala) and Patna (State of Bihar) will initiate
necessary action in this matter without any delay.

6. Rest of the Special Courts already set up shall
continue to work and try cases assigned to it until
further orders are passed in this regard by this Court.

7. The designated Courts in the districts in the
aforesaid two States of Kerala and Bihar will submit
monthly report to the High Court with regard to the
cases where charge-sheets have not yet been filed; cases
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where charges have not yet been framed giving reasons
therefor; and the progress of the trial where the cases
are ready. The High Courts, in turn, will forward the
said reports to the registry of this Court with a copy
to Shri Vijay Hansaria, learned Amicus Curiae who is
requested to go through the said reports and assist the
Court by placing the information conveyed before this
Court in an appropriate manner on the next date/dates of
hearing.”

6 On 16.9.2020 further directions were issued by this Court by
which the Chief Justices of the High Courts were to submit an
action plan for rationalizing the number of Special Courts
required. In so far as is material, relevant part of the
directions is extracted below:
“With respect to increasing the number of Special Courts
and rationalizing the pending criminal cases, we deem it
appropriate that, before passing any specific direction in
respect thereto, it would be appropriate to direct the
learned Chief Justice of each High Court to formulate and
submit an action plan for rationalization of the number of
Special Courts necessary, with respect to the following
aspects:
a. Total number of pending cases in each district
b. Required number of proportionate Special Courts

c. Number of Courts that are currently available

d. Number of Judges and the subject categories of the
cases

e. Tenure of the Judges to be designated

f. Number of cases to be assigned to each Judge
g. Expected time for disposal of the cases

h. Distance of the Courts to be designated

i. Adequacy of infrastructure
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The learned Chief Justices while preparing the action plan
should also consider, in the event the trials are already
ongoing in an expeditious manner, whether transferring the
same to a different Court would be necessary and
appropriate.”
7 We have heard Mr Kapil Sibal, learned senior counsel for the
petitioners, Mr S V Raju, learned Additional Solicitor General for
the Union Government, Ms Garima Prasad, learned Additional Advocate
General or the State of UP and Mr Sunny Chaudhary, 1learned
Advocate-on-Record for the High Court of Judicature at Allahabad.
8 The Order of this Court dated 4.12.2018 makes it abundantly
clear that instead of designating one Sessions Court and one
Magisterial Court in each District, the High Courts were requested
to assign and allocate criminal cases involving former and sitting
legislatures to as many Sessions Courts and Magisterial Courts as
each High Court would consider appropriate fit and expedient.
9 The above directions do not mandate the High Courts to transfer
cases which are triable by Magistrates to Sessions Courts. The
directions contained in the Order dated 4 December 2018 do not
supplant the jurisdictional provisions contained either in the Code
of Criminal Procedure, 1973 or in other special enactments
governing the trial of offences governed by those enactments. The
directions of this Court mandate the assigning and allocation of
criminal cases involving former and sitting legislators to Sessions
Courts or, as the case may be, Magisterial Courts. This has to be

in accordance with the governing provisions of the law as

applicable. Consequently, where a case is triable by a Magistrate
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under the Penal Code, the case would have to be assigned/allocated
to a Court of a Magistrate vested with jurisdiction and the Order
of this Court dated 4 December 2018 cannot be construed as a
direction requiring the trial of the case by a Sessions Court. In
the State of Uttar Pradesh, no Magisterial Courts have been
designated as Special Courts for the trial of cases triable by
Magistrates in terms of the directions of this Court dated 4
December 2018. The Notification issued by the High Court of
Judicature at Allahabad on 16 August 2019 is based on an evident
misconstruction of the directions contained in the Order of this
Court.

10 The High Court of Judicature at Allahabad shall accordingly
ensure allocation of criminal cases involving former and sitting
legislatures to as many Sessions Courts and Magisterial Courts as
required, in order that cases which are triable by a Magistrate are
assigned to a designated Court of a Magistrate, while cases triable
by a Sessions Court are assigned to a designated Court of Sessions.
11 We further direct that cases triable by Magistrates which are
pending before the Sessions Court in view of the Circular dated 16
August 2019 shall stand transferred to the Court of competent
jurisdiction. However, the entire record and proceedings shall be
transferred to the Court of the designated Magistrate and the
proceedings shall commence from the stage which has been reached
prior to the transfer of the proceedings, as a consequence of which

the trial shall not have to commence afresh.
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12 The above directions shall govern the generality of cases
involving former and sitting legislators in the State of U.P. which
are to be tried by Special Courts by the Sessions Courts or, as
the case may be, Magistrates’ Courts in terms of the provisions of
the Code of Criminal procedure, 1973 or a special enactment
governing the trial of the offence with which the accused is
charged. The High Court shall issue a fresh circular in conformity
of the present order.

13 The Writ Petitions shall accordingly stand disposed of in

terms of the above directions.

(VISHAL ANAND) (R.S. NARAYANAN)
ASTT. REGISTRAR-cum-PS COURT MASTER (NSH)



