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(h)Enquire any other point referred by the State Government from time to
time.

On the request of the State of U.P., as suggested by the Commission, the Allahabad
High Court passed appropriate orders attaching Shri Sanjeev Kumar, HIS (District
Judge Rank) and Shri Afzal Husain Abbasi, Deputy Registrar-cum-PS to facilitate
the working of the Commission. The Central Government also attached Shri Shiv
Ram Pal, Sub Inspector (Steno), CRPF and Shri Subhash, Sub Inspector (Steno),

SSB for assistance of the Commission.

The Commission held its first sitting on 25.07.2020. The Commission inspected
sites of all the six alleged incidents, which are subject matter of this Inquiry. The

details of inspection are as follows:-

S Place of incidents Dates of
No Inspection

01 Village Bikru, Police Station Chaubeypur, District | 04.08.2020
Kanpur Nagar

02 [Near Devi Temple, Village Kashiram Newada, Police | 28.08.2020
Station Chaubeypur, District Kanpur Nagar

03 Near Bhauti Bypass, Police Station Panki, District | 28.08.2020
Kanpur Nagar

04 | On National Highway, near Kanhaiya Lal Hospital,{ 28.08.2020
Police Station Sachendi, District Kanpur Nagar

05 Civil Lines, Police Station Civil Lines District Etawah 03.09.2020

06 Village Artara, Police Station Maudaha, District| 14.09.2020
Hamirpur

The Commission recorded the evidence of witnesses peﬂaining to all the six alleged
incidents. The Commission examined Shri Mohit Kumar Agarwal, 1G Kanpur
Range, Shri Dinesh Kumar P., SSP, Kanpur Nagar, Shri Anant Dev, [PS, who had
earlier served in Kanpur Nagar as ‘SSP and the police officials who participated in

the raid, particularly those who got injured. Two police officials namely, Station
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Officer of PS Chaubeypur Vinay Tiwari and SI Krishna Kumar Sharma, PS
Chaubeypur, detained in Maati Jail Kanpur, as accused in respect of the first
incident, were also summoned and their statements were recorded. In addition
thereto, 32 accused including three women detained in the same Jail were examined
by video conferencing. A large number of witnesses also appeared and deposed
about the character and conduct of Vikas Dubey and about political patronage he
received. The Commission had invited Shri Prakash Singh and Shri Sulkhan Singh,
both former DGPs of Uttar Pradesh and other officials for consultation. The Special
Investigation Team (SIT) headed by Shri Sanjay R Bhoosreddy, JAS, Additional
Chief Secretary, appointed by the Government of Uttar Pradesh to find out certain
facts overlapping this inquiry, was also invited to discuss the issues and verify the
conclusions reached by the SIT. Shri H.C. Awasthi, IPS, Director General of Police
and Shri Ashutosh Pandey, Additional Director General (Prosecution) were also
invited for discussion to understand the administrative problems and working of the
police. A large number of advocates / law officers appeared and made valuable
suggestions. The commission records its appreciation and gratefulness to all of them

for rendering valuable suggestions to the commission.

In all alleged encounters, magisterial inquiries, as required under the
directions of the Hon’ble Supreme Court, were instituted. The Reports of all such
inquiries were called for and examined. The charge-sheet filed in the first incident

was thoroughly examined and discussed.

Smt. Asha Mishra, wife of martyred Circle Officer Devendra Mishra, her brother-
in-taw Shri Kamla Kant Dubey and Shri Saurabh Bhadauria, Advocate, Kanpur
Nagar had also submitted their affidavits alongwith supporting documents., The
Commission also heard them and their statements have been recorded. The
Commission also heard Shri Amit Kumar Nagar, Deputy Superintendent of Police,

STF, Lucknow and Shri Vishal Tiwari, Advocate, Supreme Court of India.




For the sake of brevity, all relevant evidence and documents are compiled in a

separate book {Part I1]. .
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CHAPTER- 11

Inaction by Citizenry & Media—Disappointment and Delusion

(No Iota of Evidence in Rebuttal of Police Version)

The course of this enquiry reveals apathy on the part of that section of society
which had chosen to trumpet the cause of action of human rights violation on extra
judicial killings i.e., encounters. The distress expressed was presumably on account
of an opinion that the only power possessed under the Constitution and the laws to
take away human life is through judicial governance under an established procedure

and by the due process of law.

Unfortunately, in spite of several sittings, local visits and genuine attempts to obtain
information, the Commission finds that the information, instead of being porous as
was loud spoken when the incident happened, is now being almost completely
withheld and the avoidance of rendering credible facts, if not complete hostility,
tends to defeat the very purpose of this enquiry and probe entrusted to this

Commission.

It appears to be a clear case of disregard of certain fundamental duties which the
citizenry is obligated to perform. Fundamental duties in essence are moral
responsibilities and are constitutionally preserved under Article 51-A of the
Constitution of India. The present forum is, therefore, not being given its due
importance by the society particularly those who had spoken out loudly including
the Press and Media and other individuals, at the time when the incident had been
discussed at its peak both on the judicial side as well as on public platforms. The
lack of courage to aid an investigation exhibits a moral deficiency that defeats the
cause of a fair display of facts that is extremely necessary to infuse faith in the

system.

Withholding of information and non-disclosure of facts within one’s knowledge
may be on account of negligerice, propriety, fear, thoughtlessness or mere
apprehensions about the correctness of one’s own information. There are many

7

/[Qj}»&ﬂ@ b




people who might have spoken earlier on hearsay but when confronted to speak out
about the correctness of their claims, there appears to be a definite hesitancy which

may be willful or is being done voluntarily or knowingly or purposefully.

The right to remain silent coupled with the right to exercise privacy is available but

not to an extent that may defeat an important public cause like the present enquiry.

It is, therefore, more of a secretive exercise of role by the public that prevents this
Commission from reflecting on the real and actual facts that may have prompted the
incident but in the absence of such valuable information the very credibility of the
approach of the public at large becomes questionable and therefore, makes it
impossible for this Commission to record any conclusive canvas of facts in order to

analyse the incident.

There is a deep gulf between what is projected and what was expected. The arrival
of any cogent truth remains a far cry even though several attempts were availed by
the Commission to collect all necessary information. What has been presented is
hearsay without anything to substantiate reality and what remains hidden is because
of complete non-cooperation of some eyewitness. Absence of truthful revelations

adds more doubt than certainty to the allegations.

If the public feels distressed and if judicial governance is to survive and infuse
confidence, is it not the public which is equally under a moral duty and social
responsibility to come forward to state the truth about an incident that may have
repercussions for generations to come? This strange psychological moment where
people have stopped speaking should be a reminder to them that the power of
speech ordained by nature on mankind is to manifest itself by speaking and not by

hiding something which ought to be disclosed.

The Commission invited the public at large to come forward for recording of the
evidence if such persons have witnessed any of the incidents. Print and Electronic

Media were requested to deposit any material which may assist the Commission in
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arriving at a correct conclusion. Wide publicity and publication of such notices were
made in the newspapers in English and Hindi, having wide circulation in the
concerned area, on various dates. Notices were also pasted at all conspicuous
places, like Collectorates, S.P. offices, Police stations, Tehsils etc. It was also
publicised by beat of drums in different villages for the said purpose. All the
incidents except the first incident dated 2/3-7/2020 occurred in the morning hours.
Thus, it is quite natural that the said incidents must have been witnessed by some
persons present in the respective local area. However, no one came forward to

render any assistance to the Commission.

(1) Smt. Richa Dubey, wife of Vikas Dubey had filed an affidavit and shown
her interest to appear before the Commission to depose about the incidents.
However, inspite of summons served on her, she did not turn up before the
Commission on the date fixed for the reasons known to her nor she asked the
Commission to fix another date, if it was not possible for her to attend the
hearing on the date fixed.

(2)Smt. Khushi Dubey, wife of Amar Dubey, who had lost her husband only
three days after her marriage, and is detained in Rajkiya Sampreshan Grih,
Barabanki, being juvenile, wrote a letter to the Commission that she had no
concern with the case, at all.

(3)Smt. Asha Mishra, wife of martyred Devendra Mishra, the then Cricle
Officer, Bilhaur, was summoned, who firstly refused to appear before the
Commission but later on, on her own, appeared and gave her statement

~ before the Commission. She also handed over two mobile sets allegedly
belonging to her husband Devendra Mishra, which, according to her, contain
relevant/important audio recordings of those who gave patronage to Vikas
Dubey and which, according to her, have bearing/ impact on the outcome of
this inquiry. These mobile sets had been sent for forensic examination and
FSL report in this regard is on record.

(4)Shri Kamla Kant Dubey, brother-in-law of Asha Mishra, also based his
statement on the audio recordings contained in mobile sets, allegedly
belonging to Devendra Mishra.
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(5)Smt. Jyoti Devi and Major Ajay Tiwari, wife and brother of Vinay Tiwari
(detained in Maati Jail) had filed application/affidavit. Inspite of service of
summons, Smt. Jyoti Devi did not turn up before the Commission nor did she
send any communication for adjourning the case. Major Ajay Tiwari, though
not a witness of any of the incidents, in his affidavit has tried to show that his
brother Vinay Tiwari has falsely been implicated in the case, in response to
the summons sent to him, he sought adjournment for February 2021.
However, as Vinay Tiwari had himself appeared before the Commission and
deposed, it was not considered necessary to call his brother or wife for
hearing.

(6) The Media had been shouting from the rooftop that rule of law had been
violated with all impunity and some of them claimed to have been chasing
police vehicles bringing Vikas Dubey from Ujjain (Madhya Pradesh) to
Kanpur, made various revelations in news. In spite of several publications,
none of them appeared before the Commission nor has any material been
furnished to substantiate their claims or versions.

It has been suggested by a large number of persons including Shri Vishal Tiwari,
Advocate that the Commission must issue summons to the News Agencies to
appear and depose. However, none of them could point out any particular news
agency, which may be in possession of any evidence/material in this regard and
could be summoned. Unfortunately, it is a case where even the family members of

those who were killed in encounter are not coming forward to raise any grievance.

The Commission had asked Shri Sanjecv Kumar, Secretary to the Commission, to
examine all print and electronic media news/reports in regard to any or all of the
incidents involved in this inquiry. After having a view of all video clips and
newspaper reports (available on internet and social media), the Secretary after
examining the same, reached the following conclusions:

1. Some of the prominent newspapers/news agency reports are available on
internet and social media pertaining to the incidents, which are subject-matter
of this Inquiry.

2. Daily Dainik Bhaskar, E economics/India Times, ANI, The Hindu, The Times
of India, Amar Ujala, Business Today and Dainik Jagran reported the
incidents between 03.07.2020 and 11.07.2020.
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. From a perusal of these reports (electronic and print media), it appears that
none of the Correspondents, who prepared these report(s) has witnessed any
of the incidents nor he has any personal knowledge of the incidents. Most of
the Reporters reached at the spot after the incident(s) were over. Regarding
incident dated 2/3.07.2020 of village Bikru, in which 08 police personnel
were allegedly killed by Vikas Dubey and his associates, some video clips of
Aaj Tak in report prepared by Sri Shams Tahir Khan (Aaj Tak 17.07.2020)
contain audio recordings, allegedly of the accused and their relatives, during
and just after the incident (which are said to be viral on internet) in which
conversations of some persons contain names of some accused named in this
incident. Another video clip of Aaj Tak contains a report with video
recordings of some vehicles allegedly carrying accused Vikas Dubey to
Kanpur from Ujjain and the team of Aaj Tak following them. The
Correspondent is heard saying that just after Barajod Toll Plaza, his vehicle
was knowingly stopped by police by putting barriers on road, in the name of
checking of vehicles, so that the convoy carrying Vikas Dubey manages to
avoid the media. The Reporter says that just after few minutes, a few
kilometers away, the vehicle carrying Vikas Dubey was found overturned and
the police version of incident is reported to Media. This news report does not
show that the alleged incident and overturn of vehicle and later events were
witnessed by the Reporter himself. Some of other video clips have only
reported about the incident(s) and not a single person is reported to have
witnessed any of the incident(s). There seems to be some improvement in the
version that the car of the Correspondent was stopped just after crossing the
Barajod Toll Plaza as there is evidence on record to show that all the three
police vehicles were given way at the toll plaza but all other vehicles had to
stop and pay the toll. The separation, if any, might have been at the toll plaza
itself. These Reporters have drawn some conclusions about the incident(s) on
the basis of speculation and past background and also some of the statements
given by higher officers of the government after the Bikru incident.

. Some of the video clips (India Today 04.07.2020) show, the house of Vikas
Dubey in village Bikru is razed to the ground by the administration along
with damage caused to some vehicle allegedly belonging to Vikas Dubey. In
another video clip which also shows the house of Vikas Dubey (TIMES
NOW 04.07.2020) being razed and the Correspondent is raising certain
issues of bypassing the law in such activity by the administration.

. The print media reports also do not contain the name of any person who had
witnessed any of the incidents. The reports are based on hearsay and/or
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circumstantial evidence. The Reporters seem to have drawn their
conclusion(s) about the genuineness of incident(s) on the said basis of certain
surmises and conjectures.

Even otherwise, it is a well settled legal proposition that Media should not become a
Court of parallel inquiry. Media trials at times do cause great harm by unnecessary
publicity that incites public agitation. A trial by the print or the electronic media is
antithesis to the rule of law. It can very well lead to miscarriage of justice. Recently,
the Bombay High Court has held that under the garb of pandemic (Covid-19),
media had made propaganda against the “Tablighi Jamat™ that it was spreading the
virus. Such propaganda created a fear in the mind of minority weakening the
democratic setup of India. The Court quashed all FIRs against the foreigners in this
regard. In another case, the Court observed that media trial may have adverse
impact on the case, thus reckless and irresponsible reporting is not permissible. The
media should not cross “Lakshman Rekha” claiming its rights of freedom of speech

under Article 19 (1){(a) of the Constitution.

Freedom of the Press to report is a Fundamental Right under the Article 19(1)(a) of
the Constitution, which provides the “freedom for speech and expression” but no
freedom is absolute and is subject to reascnable restrictions under Article 19(2).
Media opinion is permissible without unduly restricting the rights of the accused
under Article 21 of the Constitution for a fair trial. A right to fair trial overrides

media rights.

The medium of communication may shape the destiny of a society. Thus, there is
enormous significance of freedom as well as the responsibility of the
print/electronic media. Degeneration in the contents of news should not be

permissible as it cannot be equated with propaganda.

Same remains the position in respect of the circumstantial evidence. The
circumstances from which an inference of guilt is sought to be drawn must be
cogently and firmly established, that those circumstances should be of a definite

character unerringly pointing towards the guilt of the accused; that the
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circumstances taken cumulatively should form a chain so complete that there is no
escape from the conclusion that within all human probability the crime was
committed by the accused and they should be incapable of explanation on any
hypothesis other than that of the guilt of the accused and inconsistent with his
innocence.

The circumstances concerned “must or should” and not “may be” established. There
is a legal distinction between “may be proved” and “must be” or “should be
proved”; the mental distance between ‘may be’ and ‘must be’ is long and divides
“yvague conjectures” from “sure conclusions™ as to not leave any reasonable ground
and such circumstances should be fully established. Factual circumstances and
inferences must be compatible with a singular hypothesis wherein all the

intermediate facts and the case itself are proved beyond reasonable doubt.

In such circumstances, the Commission has prepared its report in absence of any
iota of evidence in rebuttal of the police version in any of the incidents involved in

the subject matter of inquiry.
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CHAPTER III

Article 21: Human Dignity and Fake Encounters

Right to speedy trial flowing from Article 21 of the Constitution encompasses all
the stages namely the investigation, inquiry, trial, appeal, revision and re-trial. The
accused has a right to have a fair trial, through a fair procedure and a fair

investigation.

Article 355 of the Constitution provides that the Government of every State would
act in accordance with the provisions of the Constitution. Nonetheless, the very
essence of the Constitution is also that no organ of the State may arrogate to itself
powers beyond what is specified in the Constitution in order that people may not
lose faith in the administration of criminal justice, no one should be allowed to

subvert the legal process.

A person does not cease to be a citizen of India if he is an accused in a criminal
case or stands convicted, as imprisonment does not spell farewell to fundamental
rights. Article 21 which is a fusion of substantive and procedural law read with

Atrticle 19(1)(d)(5) requires evolving standards of decency and dignity.

Presumption of innocence of an accused is a legal presumption and should not be
destroyed at the very threshold through any process and that too when the
investigation is pending. In that event, it will be opposed to the very basic rule of
law and would impinge upon the protection granted to an accused under Article 21
of the Constitution. The Primacy of human dignity under the Constitution provides
that anything derogatory to the individual dignity is anachronistic to Constitutional
ethos. Articles 20, 21 and 22 of the Constitution are bound to be observed
mandatorily as they deal with the life and liberty of persons. The provisions of the
Indian Penal Code, 1860, particularly Sections 166 & 167 (disobeying directions of
law by public officers), 220 (confining a person for corrupt and malicious reasons),
330 & 331 (illegal restraint and causing harm to body), 340-348 (wrongful restraint

and wrongful confinement), 376(2) (an aggravated form of rape committed by
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police officers etc.), 376B to 376D (custodial sexual offences) and 503 and 506

(criminal intimidation) are relevant for this purpose.

In cases of custodial death or police torture, it is difficult to expect direct ocular
evidence of the complicity of the police. Bound as they are by the ties of
brotherhood, often police personnel would not come forward to give evidence and

more often than not, police officers could feign total ignorance about the matter.

The Supreme Court has been entertaining petition after petition involving the
allegations of fake encounters and rapes by police personnel of States and in a large
number of cases transferred the investigation itself to other agencies and
particularly CBI, where the circumstances,prima facie,satisfied the court that there
had been an attempt to shield the guilty officers of police who had allegedly
perpetuated the barbaric offences and it was necessary to protect the rights of the

victims.

Fair Investigation (Role of 1.0.)

The investigation should be judicious, fair, transparent and expeditious to ensure
compliance with the basic rule of law. There cannot be any kind of interference or
influence on the investigating agency. A vitiated investigation is the precursor for

miscarriage of criminal justice. The Supreme Court in certain cases directed

initiation of disciplinary proceedings where the investigating officer had

intentionally caused lapses during the investigation.

Pursuant to an order of the Supreme Court in Shafhi Mohammad v. State of
Himachal Pradesh, (2018) 5 SCC 31/,wherein the direction was to set up a
Central Oversight Body (COB), the Central Government suggested the setting up
of a central server for implementation of videography and to ensure that use of
videography becomes a reality in a phased manner. The question was also
considered regarding recording of the statement under Section 161 CrPC by audio

and video recordings, as provided under Section 161 (3) proviso. In Paramvir
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Singh Saini v. Baljit Singh & Ors., SLP (Cri) No. 3543 of 2020, the Supreme
Court, vide order dated 02.12.2020, while dealing with the Protection of Human
Rights Act 1993, issued a large number of directions, inter alia, that CCTV
cameras having night vision with audio and video footages (the recordings/data of
which to be retained for a period of 18 months), be installed at all police stations

and all other investigating agencies.

Section 46 CrPC — Justification of Encounter

Section 46 CrPC details the manner in which an arrest is to be made. Section 46(2)
states that if the person being arrested forcibly resists the endeavour to arrest him,
or attempts to evade arrest, the person empowered to arrest may use necessary
means to effect the arrest. The killing of an accused is not acceptable to the Court
unless it is in the exercise of self-defence. Sections 96 to 106 IPC deal with the right
to private defence. In the cases wherein this right may extend to causing death,
there should have, necessarily, been a reasonable apprehension of danger to the
body or property and it must necessarily satisfy one of the conditions in Section 100
IPC. For Section 46(3), for death to be caused it must simply be shown that; 1) the
accused attempted to evade or forcibly resist arrest and; 2) the person was accused

of an offence which was punishable with life imprisonment or death.

Extra-judicial killing of an accused amounts to State-sponsored terrorism but one
cannot be oblivious of the fact that there are cases where the police, while
performing their duty, are attacked and killed. There is a rise in such incidents and
judicial notice must be taken of this fact. In such circumstances, while the police
have to do their legal duty of arresting the criminals, they have also to protect
themselves. Unless unimpeachable evidence is on record to establish that their
action is indefensible, mala fide and vindictive, they cannot be subjected to
prosecution. Sanction must be a precondition to their prosecution. It affords

necessary protection to such police personnel.

.
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In People's Union for Civil Liberties v. State of Maharashtra, (2014) 10 SCC
635, the Supreme Court directed to identify scene witnesses and to record evidence
of weapons such as one’s bullets, cartridge cases and the same should be preserved
to hold a Magisterial inquiry as required under Section 176 CrPC. The report of

such inquiry must also provide for circumstances leading to death.
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CHAPTER-1IV

The First Incident/Bikru Massacare

The Terms of Reference (a) relating to Bikru incident reads as under:-

“a. To enquire into the incident on the night of 02.07.2020-
03.07.2020 in which Vikas Dubey and his associates allegedly killed
08 policemen and grievously injured other police personnel.”

In this regard, the Commission inspectéd the alleged place of occurrence at village
Bikru under Police Station Chaubeypur, Kanpur Nagar and recorded the evidence
produced by the State Government. The Commission also heard large number of

persons gathered in the village at the time of inspection.

The relevant facts as per the FIR lodged at 5.35 am on 03.07.2020, are as under:-

Date of incident:2/3.07.2020 Time: 01.00 a.m. to 1.30 a.m.
Place of Occurrence - Village Bikru;

Crime No. 192/2020

FIR under Sections 147/148/149/302/307/394 IPC &Section 07 Criminal Law
Amendment Act, under Police Station- Chaubeypur, District-Kanpur Nagar.

Names of martyred police personnel:

- Sri Devendra Mishra, the then Circle Officer, Billhaur, Kanpur Nagar.

- Sri Mahesh Yadav, the then Station Officer, PS Shivrajpur, Kanpur Nagar.
- Sri Nembu Lal, Sub- Inspector,

- Sri Anup Kumar Singh, Sub-Inspector, Incharge outpost Mandhana,

- Constable Jitendra Pal,

- Constable Bablu Kumar

- Constable Rahul Kumar

- Constable Sultan Singh.

Six other police personnel were injured in the incident.

Names of accused: 1. Vikas Dubey s/o Ram Kumar Dubey, 2. Rajaram@ Prem
Kumar, 3. Shyamu Bajpeyi, 4. Chhotu Shukla, 5. Monu, 6. Jahn Yadav, 7. Atul
Dubey, 8. Dayashankar Agnihotri, 9. Shashikant Pandit, 10. Shiv Tiwari, 11.
Vishnupal Yadav, 12. Ram Singh, 13. Ramu Bajpayi, 14. Amar Dubey, 15.
Prabhat Mishra, 16. Gopal Saini, 17. Heeru Dubey, 18. Bauwan Shukla, 19.
Shivam Dubey, 20. Bal Govind, 21. Bauwa Dubey and 60-70 others.

el g
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Factual Matrix

On 03.07.2020 at 00.27 am, complainant, §.0. Chaubeypur Vinay Tiwari alongwith
his police team proceeded to village Bikru to arrest accused Vikas Dubey, wanted in
Case Crime No. 191/2020 under Sections 147/148/504/323/364/342/307 1PC and
Section 7 CtILA Act of PS Chaubeypur. On prior information, Circle Officer
Bilhaur Devendra Mishra, SO Shivrajpur Mahesh Yadav and SO Bithoor
Kaushlendra Pratap Singh alongwith their respective teams gathered at Bela
Crossing and, after discussion, they formed three teams and proceeded towards the
house of Vikas Dubey on foot leaving their vehicles on main road near Dwivedi
Aatta Chakki outside village Bikru and surrounded suspected areas covered by high
walls, iron wires and big gates. The first team was led by CO Bilhaur comprising
Mahesh Yadav SO Shivrajpur, SI Nebu Lal, Head Constable Awadhesh Kumar,
Constable Pintoo Tomar. The second team was led by SO Bithoor comprising SI
Anup Kumar Singh, Constable Jitendra Pal, Constable Ajai Kashyap, Constable
Ajai Sengar, SI Satendra Kumar, Constable babloo Kumar, Constable 1477 Rahul
Kumar, Constable 3957 Rahul Kumar, Constable Sultan. The third team was led by
SO Chaubeypur Vinay Tiwari comprising SI.Diwan Singh, SI Sudhakar Pandey, SI
Kunwarpal Singh, SI Vishwanath Mishra, SI Azhar Isharat, Head Constable Amrit
Lal, Constable Rajiv Kumar, Constable Nem Singh, Constable Abhishek Kumar,
Constable Vikas Sudhakar, Constable Shivmurat, Constable Mohd. Azmal,
Constable Avnish Kumar and Constable Driver Kunwar Pal Singh. When they
reached near Vikas Dubey’s house, a JCB machine blocked the road just 20 meters
before the said house. After crossing the JCB, the first police party stayed near his
gate, the second party proceeded towards eastern side of the house and the third
party moved towards the southern side of his house. Suddenly Vikas Dubey and his
associates started indiscriminate firing upon police parties from the roof with pre-
arranged plan. Vikas Dubey shouted “how dare police came to raid his house and
nobody would escape alive”. Firing also started from roofs of houses of Rajaram
and Prem Kumar situated in front vof the house of Vikas Dubey. They were firing

from three directions on the police tecams resulting in the death of eight police
19




personnel and grievous injuries to six police personnel. Due to cover firing, SO
Bithoor and some other personnel managed to escape. The accused also looted
fircarms of some police personnel. Dead bodies of police personnel, blood and
empty cartridges were lying on the spot. This incident occurred between 01.00 to
1.30 am. The complainant lodged an FIR in PS Chaubeypur under Sections
147/148/149/302/307/394 IPC and 7 CrLLA Act the same day.

Evidence collected/received

The Commission was provided copies of concerned police papers of this case, such
as, general diaries (G.D.), F.I.R., site plan, panchayatnama, postmortem reports of

police personnel, injury reports, CDR etc.

Public notices were published twice in the newspapers. Notices were also pasted at
conspicuous places in Kanpur. Publicity in this regard was also given by beat of
drums In concerned areas. In response thereto, affidavits of 32 persons were

received in the office of the Commission.

Out of these 32 persons, the Commission examined I.W. 01 Rahul Tiwari, [LW. 02
SI Deewan Singh, I.W. 03 Constable Gajendra Singh, [ W.04 SO Kaushlendra
Pratap Singh, . W.05 Constable Ajai Kumar Kashyap, I.W.06 Constable Ajai Singh
Sengar, L. W. 07 Home Guard Cadet Jairam Katyar, . W. 08 Constable Shivmurat
Nishad, I. W. 09 SI Sudhakar Pandey, and I.W.10 SI Azhar Isharat, in evidence.

[.W. 11 Anant Dev, IPS, Deputy Inspector General of Police (posted as SSP Kanpur
Nagar prior to the incident) {now under suspension), [.W. 12 Vinay Tiwari, the then
SO Chaubeypur and IL.W. 13 K. K. Sharma, the then Sub Inspector posted in PS
Chaubeypur (bbth have been made accused and are detained i Maati Jail), LW. 15
Smt Asha Mishra, widow of martyred CO Devendra Mishra and L.W. 14 Sri
Kamlakant Dubey, co-brother of deccased CO were also examined by the

Commission. Smt. Asha Mishra submitted two mobile phones, allegedly of
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Devendra Mishra which, according to her, contain some original call recordings
relevant for this inquiry. These mobile phone sets were sent for forensic analysis to
FSI., Mahanagar Lucknow. Smt. Asha Mishra gave description of 14 audio calls
contained in these phones but from a perusal of the forensic report, the date and
time¢ of only one of such audio calls was certified by the FSL. Perusal of the
transcript of the said audio call reveals that the same has no relevance to the subject

matter of this inquiry.

The affidavits of rest of the witnesses were either repetition of those who were
already examined or were not material for the purpose of this inquiry and hence

they were not summoned.

Notices were also sent to family members of deceased police personnel and also to
accused lodged in Maati Jail. All the accused of this incident, who are lodged in
Mati Jail, Kanpur Dehat, were also heard through Video Conferencing. The
Commission also perused the charge sheet, case diary and other police papers

submitted by the IO of this case, before the competent Court.

Sri Tirath Pal, father of martyred Constable Jitendra Pal and Sri Om Kumar, father
of martyred Constable Rahul Kumar have submitted their affidavits stating that

their sons have been killed in the incident.

The Commission also inspected the site of incident and interacted with the general

public gathered there.

The entire evidence of this incident, including police papers, statements of 15

witnesses, etc. are kept in Part II (pages 32 to 162).

Discussion

According to the police version, as_soon as the police teams reached near the house

of Vikas Dubey, they found the road blocked by a JCB machine. When they moved
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around different directions of the house of Vikas Dubey, indiscriminate firing
started at the police party from the roofs of the house of Vikas Dubey and his
neighbours. The police teams tried to save themselves and, in retaliation, also fired
some rounds but their plan to raid the house of Vikas Dubey, backfired. In the
incident, eight policemen were killed and six were seriously injured. Rest of the
police personnel narrowly escaped by hiding themselves or fleeing to safe places.
Vikas Dubey had prior information of this operation and he, with the help of his
associates, had planned and arranged'all this and carried out his evil design by

indiscriminate firing from sophisticated weapons to ambush the police party.

In this regard, I.W. 01 Rahul Tiwari is the person upon whose FIR the police
reached viilage Bikru to arrest the accused Vikas Dubey. He deposed that one Sunil
Kumar s/o Ashok Kumar r/o Sohramau, Unnao had dishonestly executed fraudulent
and forged Gift and Will deeds of his father-in-law Lallan Shukla. Civil suits are
pending before the competent court in this regard. Sunil Kumar had beaten him on
27.06.2020 and he reported this incident to PS Chaubeypur. Then, SO Chaubeypur
had taken him to Balmukund (father-ih—law qf Sunil Kumar) in village Bikru where
Vikas Dubey and others threatened and beaten him. This entire incident occurred in
the presence of SO Chaubeypur who did not try to save him and he was favouring
the accused. The witness lodged a complaint about the said incident to the SSP in
writing and thereafter a case was registered. Sunil Kumar has not been arrested so
far. Thus, he was apprehending danger to his life and property. The evidence of this
witness is relevant to the extent that the then SO Chaubeypur Vinay Tiwari had a
soft corner towards accused Vikas Dubey and it was upon his FIR that the police

party had reached village Bikru to arrest the accused Vikas Dubey.

L.W. 02 SI Diwan Singh, who was posted in PS Chaubeypur, was the driver/
member of raiding police party alongwith SO Vinay Tiwari. He is the eyewitness of
the incident and has supported the police version. I.W. 03 Constable Gajendra
Singh, who was posted in PS Kakwan was the driver alongwith the then CO

Bilhaur and is eyewitness of the incident. He deposed that at around 01.00 am,
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leaving their vehicles on the main road, the police teams proceeded towards Vikas
Dubey’s house. Constable Surendra Singh came back and said that the CUG of the
CO was left in the vehicle. As soon as he took the phone and moved forward, firing
started and immediately they informed the control room and higher authorities. The

accused kept on firing for about 30-35 minutes.

I.W. 04 Kaushlendra Pratap Singh, SD Bithoor, is an injured witness. Thus, his
presence on the spot cannot be doubteid. According to him, when the police teams
reached near the house of Vikas Dubey, indiscriminate firing started from the roofs
of house of Vikas Dubey and nearby house of Baua (@ Pravin Dubey. Some of his
team members took shelter by the side of wall in an open plot and the rest near the
toilet. He fired six rounds in self defence. Constable Ajai Kashyap and SI Sudhakar
Pandey also got injured. Some of the accused, including women, were giving
location of police parties. Vikas Dubey was threatening the police parties with dire
consequences. He saw accused killing policemen SI Anup Kumar Singh, Constable
Jitendra Pal Singh, Constable Babloo Kumar, Constable Rahul Kumar and
Constable Sultan Singh. The accused also looted some arms and ammunition of the
police parties. Accused Prem Kumar snatched his pistol, at this juncture, Constable
Ajai Kashyap fired at him. Heeru Dubey fired at Constable Ajai Sengar and bullet
hit his stomach as a result he got injured. Somehow, the police personnel reached
near their vehicles. The firing continued for about 30-35 minutes. The injured police
persé)nnel were sent to hospital for treatment. He remained admitted in the hospital
for several days. His injury report shows multiple small circular wounds 3X3.5 cm
on left thigh with blackening present. Bleeding, swelling and pain present.

Movement of left thigh very painful, caused by firearm injury.

I.W. 05 Constable Ajay Kashyap, PS Bithoor, ; accompanied SO Bithoor
Kaushlendra Pratap Singh. The said witness was carrying AK-47 rifle. He supported
the police version. He is an injured witness as he suffered a bullet injury in his hand.

His injury report shows multiple small circular wounds 4X4 cm with blackening
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around wound and bleeding and pain present on left elbow, left forearm and left

thigh, caused by firearm injury.

LW. 06 Constable Ajat Singh Sengar, who accompanied SO Bithoor Kaushlendra
Pratap Singh, is also an injured witness. According to him, a bullet fired by the
- accused hit him in his stomach and he sustained injuries. His injury report shows 3
small circular wounds 4X4 cm on right side of mid abdomen caused by firearm

injury. He supported the police version.

LW, 07 Home Guard Cadet, Jairam Katiyar, an eyewitness, accompanied Sri
Mahesh Yadav, the then SO Shivrajpur. When accused started firing, he ran
alongwith the SO in a verandah to save himself. SI Nebu Lal and Constable
Shivmurat were also hiding there. He got injured there. SI Nebu Lal and SO
Mahesh Yadav who were hiding behind JCB were shot dead by the accused. The
witness ran towards data Chakki and managed to survive. CO Bilhaur was captured
by the accused, dragged inside the house and was shot dead. The accused also
looted the pistol of Mahesh Yadav. The said witness remained admitted in hospital
for several days. His injury report shows multiple small circular wounds 25 to 30
and 15 to 16 with blackening and swelling present on right side of abdomen and

scrotal region caused by firearm injury.

[.W. 08 Constable Shiv Murat Nishad, accompanied SO Chaubeypur Vinay Tiwari,
is also an injured witness and has supported the police version. According to him,
the accused were firing from roofs and police personnel were on the ground, so the
accused were in advantageous position. His injury report shows multiple small
circular wounds with blackening, bleeding and swelling on right forearm, right

thigh and right inguinal region. It was caused by firearm.

[.W. 09 SI Sudhakar Pandey, PS Chaubeypur, an injured witness, also supported the
police version. His injury report shows multiple small circular wounds 25 to 30 size

3.5X3.5 to 4X4 cm on right side of abdomen and right chest wall. Blackening,
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bleeding and swelling present. Multiple small 15 to 16 circular wound on left
scrotal region. Blackening around wound present. Bleeding and swelling present

caused by firearm.

I.W. 10 SI Azhar Isharat, PS Chaubeypur, an injured witness, also supported the

police version.

The aforesaid witnesses supported the police version and there is no material
contradiction in their evidence. The medical evidence corroborates oral evidence.
The injuries, as mentioned in injury reports of the above mentioned police
personnel, show that injuries were caused by firearm and can’t be self-inflicted or
fabricated. The post-mortem report(s) of deceased police personnel show multiple
firearm wounds and bleeding and in the opinion of doctors they died due to shock
and haemorrhage caused by ante-mortem firearm injuries. No member of the public

or family members of the accused adduced any evidence to rebut the police version.

1.W. 12 Vinay Tiwari, SO Chaubeypur and complainant of this case, was later on
arrayed as an accused in this case after some evidence surfaced against him,
showing his nexus with Vikas Dubey and his associates involved in the incident. He
has denied having any close relation with accused Vikas Dubey or his associates
and refused to disclose whether he went to the house of Vikas Dubey upon
complaint made by Rahul Tiwari or he had knowledge of any criminal history of
Vikas Dubey. He specifically told the Commission that he did not want to depose in

regard to the incident.

The IO of this case collected evidence and the statements under Section 161 CrPC
made by Constables Rajeev Kumar, Abhishek Kumar (both eye witness), accused
Suresh Verma, Smt. Kusum Devi and Smt. Rekha Agn’ihotri specifically reveal that
Sub- Inspector K.K. Sharma and SO Vinay Tiwari had been in touch with Vikas
Dubey, since prior to the date of incident. K.K. Sharma had held talk with Vikas
Dubey for 20 minutes on 02.07.2020. The chart pasted in PS Chaubeypur shows



that Vikas Dubey was amongst the top ten criminals of the territorial jurisdiction of
the said police station. Thus, it appears that he was knowingly hiding some material
information relating to this incident and his relationship with Vikas Dubey. As he
refused to disclose the facts in his knowledge and told the Commission that he did
not want to depose further, his version remains totally inconclusive. I.W. 13 K K.
Sharma, Sub-Inspector, PS Chaubeypur has also been made accused in this case on
the basis of evidence that he had given prior information of police raid to Vikas
Dubey just before the incident. He admitted that he knew Vikas Dubey and had
gone to the place where the marriage ceremony of accused Amar Dubey had taken
place, though he stated that he had gone there on receiving secret information to

arrest Dharmendra @ Govind Dubey.

The case diary and the chargesheet specifically reveal that Vinay Tiwari and K K.
Sharma had been made accused on the basis of reliable material against them. The
SIT report also corroborate the contents of the charge sheet, so far as these two

police officers are concerned, giving their call details with the accused persons.

I.W. 11 Anant Dev, IPS, was SSP Kanpur Nagar prior to this incident. According to
him, during his tenure of 22 months as SSP Kanpur Nagar, the name of Vikas
Dubey never came to light with regard to any incident. He never had phone calls
from Vikas Dubey. He came to know Jaikant Bajpayee, an aide of Vikas Dubey, and
had telephonic conversation with him in respect of an awareness campaign
launched by police through social media for general public when Jaikant Bajpayee

was introduced to him by Piyush Dubey and Annu Awasthi.

The SIT report has found that Sri Anant Dev IPS had given undue protection to
Vikas Dubey and his associates and shared administrative information with him to
get undue benefits and he also failed to execute rules and regulations properly for
grant/renewal of arms licences. Thus, collusion between Vikas Dubey and some
police personnel with regard to certain criminal activities being carried out by him

and his associates cannot be ruled out.
26




I.W. 15 Asha Mishra, wife of the deceased D.S.P. Devendra Mishra had handed
over two mobile phone sets of Devendra Mishra allegedly containing call
recordings. She deposed about the detail and time etc. of 14 call recordings. The
relevant part of the FSL report dated 11.01.2021 of FSL Mahanagar Lucknow is in
Part-II (pages 659 & 660).

The result of the forensic examination report dated 20.11.2020 of firearms,

cartridges, empty cartridges and clothes corroborates the police version.

Despite publication of public notices twice in newspapers in English and Hindi
having wide circulation, pasting them on notice board of different offices i.e.
Collectorate, Tehsil offices, police stations, and at conspicuous places in Kanpur
Nagar and giving publicity by beat of drums etc. and sending notices to relatives of
the deceased accused, none appeared or sent any document/affidavit or any other
kind of evidence creating any doubt about the genuineness of police version of this

incident.

Conclusion

In view of the above, it appears that Vikas Dubey and his associates opened
indiscriminate firing upon the police teams raiding his house as he was wanted in a
criminal case lodged against him by Rahul Tiwari. It also appears that the manner in
which the road was blocked by keeping a JCB machine on the road near Vikas
Dubey’s house and a large number of accused had taken positions on the roofs of
the houses with sophisticated weapons used by the accused, and the manner in
which the police personnel were murdered and injured and their weapons looted,
show that it was a pre-arranged, daring and brutal act committed by Vikas Dubey
and his associates to create panic in utter breach of the public order. It is further
reflected that the accused had prior information regarding the raid by police at
midnight and, thus, he had sufficient time to call his associates and place them at
key positions to cause maximum damage to the police force. The police had no clue

or information about the assembly of associates of Vikas Dubey with deadly
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weapons which reveals that the police intelligence network was a complete failure,
The record reveals that 38 police personnel had gone to apprehend Vikas Dubey,
only 18 had weapons and 20 of them were either empty handed or had dandas.
None of the police personnel had worn bulletproof jacket and had planned to
conduct the raid in a most unwarranted and casual manner. Reason for the aforesaid
recklessness may be that it was an unprecedented incident as, usually criminals run
away from their hiding places on receiving information of police raid. The poor
leadership and casual planning to conduct a raid was because, in the opinion of the
raiding party, Vikas Dubey could not commit such a heinous crime. The deceased
CO left his CUG mobile and other mobile phone in his car and, thus, had no
opportunity to contact any superior officer at the time of the incident. Vinay Tiwari,
SO Chaubeypur, in whose territorial jurisdiction Village Bikru is situated, had not
come forward to lead his team and remained at a safe place near the JCB machine

and when the firing started, he ran to the vehicles parked at some distance.
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CHAPTER V

Incident dated 10.07.2020 (Vikas Dubey’s alleged encounter)

The Terms of Reference (b) reads as under:-

“b. To enquire into the incident dated 10.07.2020 in which Vikas
Dubey got killed while being brought from Madhya Pradesh to
Kanpur.”
With regard to the last of the total six incidents, the Commission inspected the
alleged place of occurrence near Kanhaiya Lal Hospital on National Highway under
Police Station Sachendi, District Kanpur Nagar and recorded the evidence produced
by the State and also examined other persons who appeared before the

Commission. As per the FIR of this incident, the relevant facts are as under:-

Incident No. 06

Names of the accused: Vikas Dubey, s’/o Ram Kumar Dubey, resident of]
Village Bikru, Police Station- Chaubeypur, Kanpur Nagar

Date of incident: 10.07.2020 Time: 06.35 a.m.

Place of Occurrence- Near Kanhaiya Lal Hospital on National Highway;

FIR under Sections 224, 307, 392, 411 IPC, under Police Station- Sachendi
District- Kanpur Nagar.

Criminal history: Total sixty four (64) criminal cases from 1990 to 2020

(The accused was injured in exchange of firing with police and was declared
brought dead by the doctors in hospital).

Factual Matrix

In the backdrop of facts mentioned in relation to incident no.l1 noted and
abscondence of Vikas Dubey and his associates, made the task of the U.P. police to
apprehend them most challenging. As per record, 64 cases were registered against
Vikas Dubey at different police stations in U.P. and a large number of criminal cases
had also been registered against his_associates. An information of the arrest of Vikas

Dubey was received by the U.P. police from the M.P. Police of Ujjain in the
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morning of 09.07.2020. Under the directions of superior officers, Deputy S.P. Tej
Bahadur Singh of S.T.F. Kanpur Unit, who was already in Gwalior M.P. in this
connection, alongwith his team, proceeded to Ujjain. A team of STF led by
Inspector Shailendra Singh also moved from S.T.F. headquarter to Ujjain. S.S.P.
Kanpur Nagar wrote a letter dated 09.07.2020 to S.P. Ujjain to handover the custody
of Vikas Dubey and in furtherance thereof, Inspector Arvind Singh Tomar of Police
Station Mahakaal, Ujjain handed over-the custody of Vikas Dubey to Tej Bahadur
Singh on 09.07.2020 at 20.10 pm. Tej Bahadur Singh proceeded to Kanpur.
Meanwhile, the Investigating Officer of this case Inspector Ramakant Pachauri
alongwith his team also proceeded to Ujjain. Tej Bahadur Singh handed over the
custody of Vikas Dubey to Ramakant Pachauri in Guna and all the three teams

moved to Kanpur.

Both the vehicles of STF were following the vehicle of Ramakant Pachauri which
was carrying Vikas Dubey. After crossing Barajore Toll Plaza in Kanpur, it started
raining when they were some 25 kms away from Kanpur. After crossing Bharat
CNG petrol pump, as soon as they reached. near Kanhaiyalal Hospital, a herd of
cows and buffaloes came running from right to left while crossing the road. The
driver of the speeding vehicle, which was carrying Vikas Dubey, tried to avoid
accident and applied brakes but due to rains, the vehicle skid and overturned on the
left after hitting the cemented divider at about 06.35 am on 10.07.2020. This sudden
acci(ient caused temporary loss of consciousness to some of the police personnel
sitting in the vehicle. It is revealed that the accused, taking undue advantage of the
situation, snatched the revolver of the 1.0. Ramakant Pachauri and started running
to his left on a kuchha road after opening the back door of the vehicle. Meanwhile,
both vehicles of S.T.E. also reached there and Constable Satyaveer informed about
his escape. Thereafter, they chased the accused. Vikas Dubey was firing at the
police and one bullet hit on the chest of Tej Bahadur Singh who was wearing a B.P.
jacket that saved him. HC Shivendra Singh Sengar and Constable Vimal Kumar of

S.T.F were injured in firing by accused. In self-defence, the police fired at the
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accused who fell on the ground injured. Since he was alive, he was rushed to district
hospital for treatment. Injured police personnel were also sent to hospital for
treatment. Some persons had gathered at the place of occurrence but after knowing
the facts of encounter, they left the place. Inspector Ramakant Pachauri, S.I. Anoop
Kumar, S.1. Pankaj Singh and Constable Pradip Kumar were injured in the accident.
On an application of Tej Bahadur Singh, a case was registered against the accused

at Police Station Sachendi, Kanpur Nagar on the same day under relevant Sections.

Evidence collected/received

The Commission was provided copies of the concermed police papers of this case,
such as, General Diary (G.D.), F.I.R,, site pian, panchayatnama, post-mortem report
of accused, CDRs etc.

Public notices were published in newspapers twice. Notices were also pasted at
conspicuous places in Kanpur Nagar. In response thereto, affidavits of 28 persons

were received in the office of the Commission.

Out of these 28 persons, the Commission examined I.W. 01 Tejbahadur Singh
Dy.S.P. STF, I.W. 02 Bhupendra, [ W. 03 Vinod Kumar, 1. W.04 Durgesh Singh,
I.W.05 Ashok Kushwaha, L W.06 Vikas Singh, I.W. 07 Anil Pandey, I.W. 08 Anil
Singh, L.W. 09 Suraj Singh, . W.10 Jeet Singh, I.W.11 Constable Mohd. Saabir, I.W.
12 Constable Ram Milan, I.W. 13 Inspect;)r Ramakant Pachauri, 1.W. 14 Constable
Pradip, I.W. 15 Constable Vimal Kumar, 1.W. 16 Head Constable Shivendra Singh,
I.W. 17 Inspector Shailendra Kumar Singh, LW 18 Constable Commando Sarvesh
Bhadauria, LW. 19 S.I. Vinod Singh, I.W. 20 S.I. Pankaj Kumar Jaiswal and I.W.
21 Constable Chandra Prakash, I.W. 22 Dr. Vinay Kumar, L. W. 23 Dr. Mahendra
Kumar and I.W. 24 Dr. Shashikant Mishra.



The affidavits of the rest of the witnesses were either repetition of those who were
already examined or were not material for the purpose of this inquiry, so they were

not summoned.

The notices were also sent to family members of the deceased accused. His wife
Richa Dubey filed an affidavit alongwith one pen drive, stating that her husband
was killed in a fake encounter. She was summoned and despite service of summons,
she did not appear before the Commission for reasons best known to her. Nor she
made any application for fixing another date as per her convenience. There had
been no response from other family members of the accused in regard to this

incident inspite of service of notice.

The Commission also inspected the site of alleged encounter and interacted with

people gathered there.

Shri Chinta Ram, Chief Metropolitan Magistrate, Kanpur Nagar conducted the
magisterial inquiry in view of the diréctions issued by the Hon’ble Supreme Court.
He invited objections from the family members of the deceased and given due
publicity to the public at large to come forward and adduce evidence, if any.
However, none appeared. The inquiry report dated 01.12.2020 was submitted. The
relevant part of the same (conclusions) and the entire evidence of this incident,
including police papers, statements of twenty four (24) witnesses are kept in Part 11

(pages 443 to 565).

Discussion

According to the police, the accused Vikas Dubey was arrested in Ujjain, Madhya
Pradesh on 09.07.2020. The complainant Tej Bahadur Singh (STF) alongwith his
team reached Ujjain. He took custody of Vikas Dubey at 20.10 pm and immediately
proceeded to Kanpur. The other two teams (STF and police) had also left for Ujjain.
All the three teams met at Guna wﬁere Tej Bahadur Singh handed over the custody

of Vikas Dubey to Investigating Officer Ramakant Pachauri. Thereafter, the three
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teams proceeded to Kanpur. The incident occurred when the vehicle carrying
accused Vikas Dubey allegedly met with an accident near Kanhaiyalal Hospital
under PS Sachendi, Kanpur Nagar as a herd of cows and buffaloes suddenly came
running from the night side of the road to the left and the driver of the speeding
vehicle, which was carrying Vikas Dubey, while trying to avoid accident, applied
brakes but, due to rain, the vehicle skidded and overturned on the left after hitting
the cemented divider at about 06.35 am on 10.07.2020. The police personnel sitting
in the vehicle, namely Inspector Ramakant Pachauri, S.I. Anoop Kumar, S.1I. Pankaj
Singh and Constable Pradip Kumar got injured and some of them fainted. The
accused, taking advantage of the situation, snatched the revolver of Ramakant
Pachauri and escaped after opening the door fitted in the back side of the vehicle.
He started running to his left on a kachcha road. Meanwhile, the other two vehicles
also reached there where Constable Satyaveer informed them about the accident and
the escape of Vikas Dubey. The STF personnel chased the accused. Vikas Dubey
fired at the police party and one bullet hit the chest of Tej Bahadur Singh who was
wearing a B.P. jacket, consequently survived. HC Shivendra Singh Sengar and
Constable Vimal Kumar (STF) were also injured in the firing by accused. In self-
defence, the police fired at the accused who fell on the ground injured. Since he was
alive, he was rushed to district hospital for treatment where the doctors declared
him brought dead. Injured police personnel were also sent to hospital for treatment.
Some persons had gathered at the place of occurrence but after knowing the facts of

encounter, they left the place.

I.W. 01 complainant Tej Bahadur Singh, supported the police version. He narrated
the alleged incident of 2/3.07.2020 in respect of which a criminal case was already
registered against Vikas Dubey and his associates in respect of Killing and injuring
the police personnel and snatching their weapons. Vikas Dubey was a dreaded
criminal. S.T.F. was collecting information to nab him. On 09.07.2020, it came to
know that the accused Vikas Duhey was arrested by Ujjain police in Mahakaal
temple. He contacted SP Ujjain and got custody of Vikas Dubey on 09.07.2020 at
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20.10 pm in view of the letter issued by the SSP Kanpur Nagar and proceeded to
Kanpur. On his way to Kanpur, two other police and S.T.F. teams met him. In Guna
(M.P.), he handed over the custody of Vikas Dubey to Investigating Officer
Ramakant Pachauri. All the three tcams proceeded to Kanpur when the TUV
vehicle carrying the accused met with an accident near Kanhaiyalal Hospital under
PS Sachendi, Kanpur Nagar. This sudden accident caused injuries to the police
personnel and as a consequence some of them fainted. The accused snatched the
revolver of Ramakant Pachauri. He escaped by opening the door fitted in the back
side of the vehicle. Meanwhile, the other two police vehicles following TUV
reached there and on being informed, they chased Vikas Dubey. The accused Vikas
Dubey opened fire upon police causing injuries to two of them and did not heed to
the warning to stop firing and surrender. The witness got injured by the bullet fired
by the accused which hit him on his chest. However, he survived as he was wearing
the B.P. jacket. The police fired at Vikas Dubey in self-defence as a result of which
he got injured and fell on the ground. He was rushed to hospital but he succumbed
to injuries and was declared brought dead by the doctors. The injured police

personnel were also sent to the hospital for their treatment.

The witness has filed Supurdginama of Police Station Mahakaal, whereby the
custody of Vikas Dubey was handed over to him. Another Supurdginama was also
filed whereby the custody of Vikas Dubey was handed over by the witness to IO
Ramakant Pachauri at 00.30 am on 10.07.2020 in Guna. These documents
corroborate his statement. There is no material contradiction in his statement. He
stated that the vehicles of police crossed Barajore Toll Plaza without stopping and
TUV was at the forefront, followed by his vehicle and the vehicle of Inspector

Shailendra Kumar Singh.

I.W. 18 Commando Sarvesh Bhadauriya and I.W. 15 Constable Vimal Kumar,

accompanied the complainant Tej Bahadur Singh in his vehicle. They corroborated

by b
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the statement made by Tej Bahadur Singh. . W. 15 deposed that he got injured from
firing made by Vikas Dubey, when Vikas Dubey was chased by police teams.

L.W. 13 Ramakant Pachauri is the Investigating Officer of this case and was sitting
next to Vikas Dubey when the vehicle TUV carrying Vikas Dubey overturned and
met with the accident. He corroborated the police version, stating that he was
injured in the accident and fell unconscious and regained consciousness in the

hospital.

I.W. 14 Constable Pradeep, driver of the said TUV vehicle deposed about the
accident, corroborating the police version. He stated that he applied brakes and tried
to stop the speeding vehicle due to the sudden rush of cows and buffaloes crossing
the road. Since it was raining, as a result it skid and overturned. He suffered injuries

and fainted in the accident at the spot and was sent to hospital for treatment.

I.LW. 09 Suraj Singh, Assistant Manager/Shift Incharge and I.W. 10 Jeet Singh,
Security Guard at Barajore Toll Plaza deposed that upon receiving prior information
of police movement, they permitted the pdlice vehicle to pass straightaway and
other vehicles were stopped as usual at the Toll Plaza for paying the toll. Witness
Suraj Singh stated that CCTV cameras are fitted at the toll plaza which has 18 lanes.

However, the CCTV footage remains intact only for 4-5 days.

I.W. 12 Constable Driver Ram Milan was driving Scorpio vehicle carrying Tej
Bahadur Singh and his team. He deposed that due to rain and changing the accused
from one vehicle to another, the TUV vehicle carrying accused Vikas Dubey was

running one and half km ahead of the vehicle driven by him.

LW.11 Constable Driver Mohd. Saabir was driving the vehicle of Inspector

Shailendra Kumar Singh and his team. He also supported the police version.

.
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LW.17 Inspector Shailendra Kumar Singh (STF), the member of the third team,
deposed that the vehicle carrying Vikas Dubey met with an accident and the
accused tried to run away by snatching the pistol of Ramakant Pachauri who was
sitting by the side of Vikas Dubey. Getting this information, the police team chased
the accused. The accused Vikas Dubey started firing at the police and injured two of
them. In self-defence, the police fired at him as a result of which he was injured and

fell down. He was rushed to hospital where he was declared brought dead.

I.LW.19 SI Vinod Singh and [.W.16 Head Constable Shivendra Singh, who
accompanied Inspector Shailendra Kumar Singh, corroborated the deposition made
by Inspector Shailendra Kumar Singh. HC Shivendra Singh was injured in the firing
made by Vikas Dubey.

LW. 20 SI Pankaj) Kumar Jaiswal and 1.W. 21 Constable Chandra Prakash, PS
Sachendi, arrived at the scene on getting information and carried accused Vikas

Dubey and injured police personnel to the hospital for treatment.

I.W. 02 Bhupendra, I.W. 03 Vinod Kumar, I..W. 04 Durgesh Singh, L. W. 05 Ashok
Kushwaha, .W. 06 Vikas Singh, [.LW. 07 Anil Pandey and I.W. 08 Anil Singh, are
public witnesses and have stated about what they saw at the spot. . W. 03 Vinod
Kumar deposed that his field is 400-500 meters away from the place of occurrence.
He was returning to his residence when he heard firing and saw a fat person
running, followed by 4-5 persons. The fat person was firing on them. As per LW.
03, it was raining and he was driving his motorcycle near Mahindra Showroom
when he saw a vehicle overturned by its side and some people were trying to pull
the passengers of the vehicle out of it. Thereafier, he heard gun firc and saw a
person was being chased by some people and he was firing at those people. 1.W. 04
Durgesh Singh also narrated the same facts. LW. 05 deposed that he witnessed a
herd of cows and buffaloes crossing the road when a white vehicle tried to avoid
them and in that process the vehicfe hit the divider and overturned on its left side.

After some time, two other vehicles stopped there. The occupants came towards the
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said vehicle and then went towards the kaccha road. He heard some people shouting
and firing. As per . W.06 Vikas Singh and I.W. 07 Anil Pandey, they run a dhaba
(wayside restaurant) and tea stall, respectively, near the place of occurrence. After
hearing some noise, they saw a overturned vehicle lying by it’s side and some
people were pulling some police personnel from that vehicle. I.W. 08 Anil Singh,
Milkman, deposed that he was going to deliver milk. It was raining when a vehicle
overturned while trying to avoid animals suddenly crossing the road. He went there
and saw a fat person coming out of the overturned vehicle carrying a pistol in his
hand. That fat man threatened him; on being scared he left that place. Thus, all the
above public witnesses have narrated something which, according to them,
happened during and just after the incident. They all are natural witnesses. They are
public men not knowing Vikas Dubey. There is hardly any reason to discard their
version. They provided adequate support to the police version. None appeared
before the Commission to controvert the police version and not an iota of evidence

is filed to contradict the same.

[.LW. 22 Dr. Vinay Kumar, LLLR Hospital, Kanpur, deposed that he had examined
injured Constable Vimal Kumar and HC Shivendra Singh on 10.07.2020. In his
opinion, injury no. 01 of both injured could be gunshot injuries. Rest of the injuries

were simple in nature.

[.W. 23 Dr. Mahendra Kumar, who had examined injured Inspector Ramakant
Pachauri, Chauki Incharge Panki, Pankaj Kumar, Chauki Incharge Mill Area, Anoop
Kumar Singh and CP Pradip Asar on 10.07.2020 in CHC Kalyanpur, found bleeding
from nose and sign of unconsciousness in injured Pankaj Kumar;hefound CP Pradip
Asar in semi unconscious condition and irritative. He also found bleeding from
head and nose of Pankaj Kumar and referred him to LLR hospital. There was
complaint of pain in abdomen, back etc. by Anoop Kumar Singh. He deposed that

Ramakant Pachauri had pain in his right elbow joint and had nasal bleeding.
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The post-mortem report of accused Vikas Dubey reveals that he suffered three
firearm entry wounds on the chest and shoulder and three firearm exit wounds. He
also suffered three lacerated wounds and one abraded contusion. L. W. 24 Dr.
Shashikant Mishra was on the panel of doctors who conducted the postmortem on
the person of Vikas Dubey. He deposed that the abraded and lacerated wound
injuries found on the person of Vikas Dubey could be caused by hard and blunt
object e.g. rubbing from the door of any vehicle or falling on the road or by small
stones. Thus, 1.W. 24 explained the injuries of Vikas Dubey that it is possible that
the said injuries might have occurred when the vehicle met with the accident and

Vikas Dubey wasjrying to escape.

Thus, the medical evidence corroborates the oral evidence. The injuries found on
the persons of most of the injured police personnel are of such nature that it can’t be
said to be self inflicted or self suffered. The presence of injured witnesses also can’t
be doubted during the incident at the place of occurrence. Thus, their testimony is
trustworthy. The accident occurred abruptly, giving little time to respond. The
accused fled from the vehicle and started firing at the police injuring two of them.
The police fired at him in self-defence causing gunshot injuries, as a result whereof,

he fell on the ground.

The Magisterial inquiry report dated 01.12.2020 submitted by Shri Chinta Ram,
Chiéf Metropolitan Magistrate, Kanpur Nagar pertaining to the said incident, has
also found/concluded that there is no doubt on the police version of events. The
CMM had issued notice to the general public as well as to the mother and wife of

Vikas Dubey to appear before him to have their versions but no one turned up.

Despite publishing public notices twice in newspapers,in English and Hindi having
wide circulation in the concerned area, pasting it on notice board of different offices
i.e. Collectorate, Tehsil offices, police stations, and at conspicuous places in Kanpur

Nagar and giving publicity by beat of drums etc. and sending notices to relatives of
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the deceased accused, none appeared to controvert the genuineness of the police

version of the incident.

Smt. Richa Dubey, wife of deceased Vikas Dubey has filed an affidavit alongwith
supporting material (print and electronic media reports). According to her affidavit,
it was a fake encounter and the Commission must reach a logical conclusion on the
basis of circumstantial evidence. However, she did not appear for deposition in spite
of service of summons, nor she asked for adjournment for fixing another date if it

was not possible for her to appear on the said date.

A conjoint reading of Sections 1 and 3(1) of the Indian Evidence Act, 1872 makes it
clear that affidavit is not an evidence within the ambit of the Act. It does not mean
that an affidavit by a living person can go in as evidence proprio vigour without the
necessity for him to enter the witness box. Affidavits are, therefore, not included
within the purview of the definition of “evidence” under Section 3 of the Evidence

Act. It should be tested by oral cross-examination.

The circumstances from which an inference of guilt is sought to be drawn ought to
be cogent and firmly established; that thosle‘circumstances should be of a definite
nature unerringly pointing towards the guilt of the accused; that the circumstances
taken cumulatively should form a chain so complete that there is no escape from the
conclusion that within all human probability the crime was committed by the
accused and they should be incapable of explanation on any hypothesis other than
that of the guilt of the accused and inconsistent with his innocence. The case cannot
be decided on conjectures and surmises. Circumstances in totality must
conclusively point towards the guilt of the accused, eliminating any other

hypothesis.

Newspaper reports by themselves are not evidence of the contents thereof. Those
reports are only hearsay evidence. A newspaper item without any further proof of
what had actually happened through witnesses is of no value. It is at best a second-

hand secondary evidence. It is well known that reporters collect information and

39



pass it on to the editor who edits the news item and then publishes it. In this process
the truth might get perverted or garbled. Such news items cannot be said to prove
themselves although they may be taken into account with other evidence if the other

evidence is legally admissible.

A newspaper is not one of the documents referred to in Section 78(2) of the
Evidence Act by which an allegation of fact can be proved. The presumption of
genuineness attached under Section 81 of the Evidence Act to a newspaper report
cannot be treated as proved of the facts reported therein. Such statement is
inadmissible in evidence in absence of the maker of the statement appearing in
court and deposing to have perceived the facts reported.The contents of the news
item cannot be exhibited legally on the statement of the witness that the report had

been published in the newspaper.

The electronic evidence by way of primary evidence is covered by Section 62 of the
Evidence Act to which procedure of Section 65-B of the said Act is not admissible.
However, for the secondary evidence, the procedure of Section 65-B of the

Evidence Act is required to be followed.

The required certificate under Section 65-B(4) is not necessary if the original
document itself is produced. When it becomes physically impossible to bring a
system of computers or network to the court, then the only means of providing
information contained in such electronic record can be in accordance with Section

65—B( 1), together with the requisite certificate under Section 65-B(4).

The material on record may point the needle of suspicion toward the accused but
suspicion, howsoever strong it may be, cannot be a substitute for proof. The
prosecution has to prove its case beyond all reasonable doubt. The decision must be
arrived at on legally admissible evidence even if serious suspicion looms large
about his involvement. The materials on record must Have so much of cutting-edge
as to penetrate the fortress of the innocence built around an accused in criminal
jurisprudence. A conviction cannot be based on ipse dixit as also conjectures and

surmises. A case cannot be shrouded in suspicion. Strong suspicion, strong
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coincidences and grave doubt cannot take the place of legal proof even if the
offence is a shocking one, the gravity of offence cannot by itself over weigh as far
as legal proof is concerned. There is a long distance between “may be true” and “must
be true”. The vital distinction between “conjectures” and “sure conclusions™ must be kept
in mind. Even if the case superficially viewed bears an ugly look so as to prima facie
shock the conscience of any Court yet suspicion, howsoever strong it may be,
cannot take the place of legal proof. A moral conviction however strong or genuine

cannot amount to a legal conviction supportable in law.

It is also settled principle of law that the credibility of public officers assigned the
sacred trust should not be doubted on mere suspicion and without acceptable

evidence.

In order to draw any presumption of a wrong on the part of a public officer, there
must be unimpeachable evidence on record to establish that his action has been
indefinable, mala fide and vindictive. Moreso, source of information should be
disclosed in the affidavit and evidence must be based on personal knowledge and

not on guess work/impression.

In the backdrop of above legal pos