[C.R]

IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT
THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN
TUESDAY, THE 5T" DAY OF APRIL 2022 / 15TH CHAITHRA, 1944
WP(C) NO. 32519 OF 2010

PETITIONER/S:

ANILKUMAR A.B.

S/0.BALAKRISHNA PILLAI,, AZHATHIL PUTHAN VEEDU,,
AYILARA P.O.,AYIRANALLOOR VILLAGE, PATHANAPURAM,
KOLLAM-691312.

BY ADV SRI.SABU GEORGE

RESPONDENT/S :

1 STATE OF KERALA

CHIEF SECRETARY,, GOVERNMENT
SECRETARIAT, THIRUVANANTHAPURAM-1

2 JOINT EXCISE COMMISSIONER
EXCISE HEAD QUARTERS,, THIRUVANANTHAPURAM -1

3 S.MOHANAN AGED 41 YEARS

S/0.SREEDHARAN,, SREEDHAR BHAVAN, PUTHENKAVUVILA,,
MARANALLUUR VILLAGE,NEYYATTINKARA-695 512.

4 A.MUHAMMED RASHEED, S/0.ABDUL RAHMAN

52 YEARS,KAVUVILA VEEDU, ELEMPAZHANNUR, KADAKKAL
VILLAGE, KOTTARAKKARA - 691 536

5 A.ANZAR, AGED 33 YEARS

S/0.HASSANKANNE, HANEEZ MANZIL,
CHAKKUVARACHKAL, KOTTARAKKARA-691508

6 BIJU KUMAR,

S/0.GOPALAKRISHNA PILLAI, AGED 38 YEARS, BIJU
MANDIRAM, ETTIMOOD, THACHONAM MURI, KUMMIL
VILLAGE, KOTTARAKKARA, PIN - 691 536
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7 SUDARSHANAN,

S/0.KATHIRESAN

SUMITHA BHAVAN, OIL PALM GATE, 11TH MILE,
EZHAMKULAM, ANCHAL, KOLLAM - 691 306

BY ADVS.

GOVERNMENT PLEADER
SRI.MATHEW B. KURIAN-R5

C.UNNIKRISHNAN

SRI.B.ASHOK SHENOY

SRI.ABU MATHEW

SRI.K.V.GEORGE

SRI.V.M.KURIAN

SMT .LAKSHMI B.SHENOY

SRI.H.B.SHENOY-R3

SRI.SOBHAN GEORGE

SRI.K.T.THOMAS

OTHER PRESENT :

SMT.DEEPA NARAYANAN,

THIS WRIT PETITION

(CIVIL)

(KOLLAM) - R4 AND R6

SR.GP

HAVING COME UP FOR ADMISSION ON

24.03.2022, ALONG WITH WP(C).24692/2011, THE COURT ON 05.04.2022

DELIVERED THE FOLLOWING:
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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT
THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN
TUESDAY, THE 5T DAY OF APRIL 2022 / 15TH CHAITHRA, 1944

WP(C) NO. 24692 OF 2011

PETITIONER/S:

R.PRAKASH,RESIDING AT KUTTITHARAYIL

VEEDU, ADINADU SOUTH P.O., KARUNAGAPALLY,, KOLLAM
DISTRICT.

BY ADVS.
SRI.M.V.THAMBAN
SRI.B.BIPIN
SRI.R.REJI

SMT .REVATHY P.NAIR
SMT . THARA THAMBAN

RESPONDENT/S :

1 STATE OF KERALA,REPRESENTED BY

SECRETARY TO THE GOVERNMENT, DEPARTMENT OF TAXES,,
GOVERNMENT SECRETARIAT, THIRUVANANTHAPURAM-695001.

2 THE COMMISSIONER OF EXCISE

THIRUVANANTHAPURAM-695001.

3 THE JOINT COMMISSIONER OF EXCISE

EXCISE INTELLIGENCE AND INVESTIGATION BUREAU,, EXCISE
HEADQUARTERS, THIRUVANANTHAPURAM-695001.

THE ASSISTANT EXCISE COMMISSIONER
4 KOLLAM, KOLLAM DISTRICT-691001.

THE EXCISE RANGE INSPECTOR
5 KARUNAGAPALLY EXCISE RANGE, KOLLAM DISTRICT-690518
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THE EXCISE RANGE INSPECTOR

6 KARUNAGAPALLY EXCISE RANGE, KOLLAM DISTRICT-, 690518.
VIKRAMAN NATIR KOLABHAGATHU HOUSE
7 KULASEKHARAPURAM VILLAGE, KLAPPANA P.O., KARUNAGAPALLY

TALUK, KOLLAM DISTRICT,

PIN-690518.

BY ADV GOVERNMENT PLEADER, SMT. DEEPA NARAYANAN, SR.GP

THIS WRIT PETITION

(CIVIL)

HAVING COME UP FOR ADMISSION ON

24.03.2022, ALONG WITH WP(C).32519/2010, THE COURT ON 05.04.2022

DELIVERED THE FOLLOWING:
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[C.R]

P.V.KUNHIKRISHNAN, J.

Dated this the 5™ day of April, 2022

JUDGMENT

Mahatma Gandhi shared his jail experience in these
words: “Men in prison are “civilly dead” and have no claim to
any say in policy”'. Nelson Mandela, the great fighter against
apartheid, described his prison life in the following words: "No
one truly knows a nation until one has been inside its jail. A
nation should not be judged by how it treats its highest

citizens, but its lowest ones”. An American journalist by

! Mahatma Gandhi shared his jail experience in different issues of Young India.
Also available in : Mahatma Gandhi, "The Collected Works of Mahatma
Gandhi”, New Delhi : Publication Division, Ministry of Information and
Broadcasting, Government of India (1969).

2 Nelson Mandela in his book, “Long Walk to Freedom”.
Citation : Nelson Mandela, Long Walk to Freedom, Little Brown and Company,
(1994), p.23
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name Mumia Abu Jamal said the following about his prison
life: “Prison is a second-by-second assault on the soul, a day-
to-day degradation of the self, an oppressive steel and brick
umbrella that transforms seconds into hours and hours into
days.”.

2. Petitioners in these cases were admittedly arrested
and were in confinement for more than 50 days in connection
with two separate Abkari cases. It is also an admitted fact
that they were subsequently found to be innocent and were
exonerated by the investigating agency by filing subsequent

reports before the Court concerned. The petitioners are

3 Mumia Abu Jamal in his book, “Live from Death Row".
Citation : Mumia Abu Jamal, Live from Death Row, ed. Addison Wesley
Publishing Company, (1995).
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claiming compensation from the State for the infringement of
their fundamental rights under Article 21 of the Constitution
of India. Since common issues are coming for consideration in
these two cases, I am disposing of these two writ petitions by

a common judgment.

Facts of the case

W.P.(C). No.24692 of 2011

3. Petitioner was the accused in Crime No0.45/2006 of
Karunagapally Excise Range, Kollam District. The allegation in
the above case was that on 25.02.2006 at 5.15 P.M, the
petitioner was found in possession of 4 litres of arrack in a 5
litre bottle near Pavumba Thekkum Muri in Karunagapally
Taluk by the Excise party headed by the Preventive Officer
one Mr.Vasudeva Kurup. The petitioner was arrested on the
spot, and he was in judicial custody for 76 days; and later, he
was enlarged on bail. According to the petitioner, the above

case is registered at the instance of the 7™ respondent, who is
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also an officer of the Excise Department, because of some
personal enmity with him. Subsequently, an enquiry was
conducted by the 6™ respondent, and it was found that the
petitioner was falsely implicated. The 2" respondent ordered
re-investigation of the crime which resulted in Ext.P3 final
report, by which it is concluded by the 3™ respondent that the

petitioner is innocent. In such a situation, the above writ

petition is filed with the following prayers:

To issue a writ of mandamus or any other writ or order
directing the 1% and 2™ respondents to implement
Exhibit P1 and P3 reports and to take appropriate
action against the 7 respondent.

To grant compensation of Rs. 5,00,000/- to the
petitioner for having kept him in the prison on the
basis of a false and vexatious case and by misusing
the official machinery.

To issue such other further reliefs as this Honourable
Court may deem fit and proper in the facts and

circumstances of this case.

(SIC)

W.P.(C). No.32519 of 2010

4,

According to the petitioner in this case, the 7"



W.P.(C).No.32519 of 2010
& 24692 of 2011

respondent in this writ petition was the leader of a gang of
illicit liquor traders. It is the definite case of the petitioner
that the 7™ respondent had close nexus with some of the
officials in Anchal Excise Range and with some local political
leaders. It is contended by the petitioner that all the activities
done by the 7™ respondent and his gang were with the
connivance of the officials in the Excise Range Office, Anchal.
The petitioner claims to be an agriculturist, and according to
him, he is conducting a rubber nursery and also cultivating
pineapple and banana in 3 acres of land taken on lease. It is
the case of the petitioner that the 7™ respondent, his wife
Mallika and one Mani alias Auto Mani, S/o0.Sadasivan, was
engaged in the distillation of illicit arrack near the petitioner's
farm. Their illicit distillation of arrack caused troubles to the
cultivation of the petitioner. The petitioner submitted several
complaints to Anchal Excise Range Office, but there was no
response. He then filed a complaint before Eroor Police

Station and the Police party raided the area and arrested the
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7" respondent. An FIR was registered against him as Crime
No0.81/2004 on 20.04.2004, under Section 55(g) of the Abkari
Act. The petitioner was a signatory to the mahazar in that
case, and in the final report, the petitioner was cited as the
5™ witness. Exhibit P1 is the final report submitted in Crime
No.81/2004. Consequently, the 7" respondent was put in jail
in connection with the said case. In vengeance to the same,
after the release of the 7" respondent from jail, respondents
5 and 7 colluded together and manhandled the petitioner. The
4™ respondent was the Preventive Officer and respondents 5
and 6 were Excise Guards in Anchal Excise Range Office at
that point of time. It is the case of the petitioner that on
13.06.2004, the 7™ respondent and the 5™ respondent Excise
Guard, with the assistance of one Suresh, S/o0.Sundareshan
and Thulaseedharan Pillai, S/o.Chellappan Pillai, wrongfully
restrained the petitioner by force while traveling on his
motorbike by putting a jeep across and assaulted him, and

even attempted to kill him. The petitioner further contended
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that he somehow escaped from the scene and made a
complaint before Eroor Police Station. Subsequently, on
18.06.2004, respondents 3 to 6, along with 3 other excise
guards, namely Satheesan K, C.L. Sunil and Soman Pillai,
came to the farmhouse of the petitioner and arrested him,
saying that it was based on the order of the Minister. He was
implicated in Crime No0.31/2004 of Anchal Excise Range. It is
the case of the petitioner that respondents 5 and 6 had
brutally assaulted the petitioner while he was in custody at
the Excise Range, Anchal and demanded bribe to release him
from the case. The petitioner refused the demand, and it is
the case of the petitioner that he was produced before the
Court concerned and was remanded. The petitioner was
released on bail only on 12.08.2004, i.e., after 55 days of
imprisonment. Subsequently, on enquiry with the Eroor Police
Station, the petitioner came to know that no case was
registered on the incident that occurred on 13.06.2004. Then

he filed a private complaint before the Judicial First Class
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Magistrate Court — I, Punalur on 03.09.2004 and the same
was forwarded to the Police and subsequently Crime
No.174/2004 was registered. After investigation, the final
report was submitted in the above case and the same is
pending as C.C.No0.100/2005. Ext.P2 is the final report dated

30.05.2005.

5. Meanwhile, the petitioner sent complaints to the Chief
Minister of Kerala and other officials, as evident by Ext.P3. As
per the direction of the Commissioner of Excise, the matter
was enquired into by the Excise Vigilance Officer,
Thiruvananthapuram and as per Ext.P4 report, the Excise
Vigilance Officer found that the petitioner was falsely
implicated in Crime No0.31/2004 due to the nexus of
respondents 5 and 6 with notorious criminals. It is also
requested by the enquiry officer to suspend respondents 5
and 6 from the service and to initiate disciplinary action
against respondents 3 to 6. It was further asked to

investigate Crime No0.31/2004 of Anchal Excise Range Office
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by an Officer above the rank of Circle Inspector. Based on
Ext.P4, respondents 5 and 6 were suspended from service,
and the Circle Inspector of Excise, Excise Enforcement and
Anti Narcotic Special Squad, Kollam, was directed to
investigate Crime No0.31/2004. Later disciplinary proceedings
were initiated against respondents 3 to 6, which resulted in
Ext.P5 enquiry report. Crime No.31/2004 was investigated by
the Circle Inspector of Excise, Excise Enforcement and Anti
Narcotic Special Squad, Kollam and the investigating officer
submitted a refer report before the Court in Crime
No.31/2004, as evident by Ext.P6. But Ext.P6 was not
accepted by the learned Magistrate and Ext.P7 order was
passed by the Court to conduct investigation in this case
according to law. Subsequently, the petitioner obtained the
details regarding the disciplinary proceedings initiated against
respondents 3 to 6. Exts.P8 to P11 are the proceedings of the
Joint Excise Commissioner, Thiruvananthapuram dated

21.07.2007, regarding the disciplinary proceedings initiated
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against respondents 3 to 6. The 2" respondent had imposed
a penalty by barring two increments without cumulative effect

for two years, after taking a lenient view.

6. Thereafter the petitioner filed an application under
the Right to Information Act 2005 in the Excise Range Office,
Anchal, on 26.05.2010 regarding his case and he was
informed vide letter dated 03.06.2010 that final report in
Crime No0.31/2004 had been filed on 25.03.2010. Ext.P12 is
the letter dated 03.06.2010 of the Public Information Officer,
Excise Range Office, Anchal. The petitioner approached the
Judicial First Class Magistrate Court-I, Punalur and obtained
the final report filed by the Circle Inspector of Excise, Excise
Enforcement and Anti Narcotic Special Squad, Kollam. In the
final report, the petitioner and the 3™ accused in that crime
were deleted from the array of accused. Ext.P13 is the final
report. It is the case of the petitioner that the petitioner was

falsely and maliciously implicated in a crime by the officials of
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the 1° respondent and he was in illegal confinement for 55
days in violation of Articles 21, 14, 19(1)(d) and (g) of the
Constitution of India. Hence this writ petition is filed with

following prayers:

i. Issue a writ of mandamus order or direction in the
nature thereof directing the 1% respondent to pay
sufficient and adequate compensation fixed by this
Hon'ble Court to the petitioner within a time frame.

ii. Issue a writ of mandamus order or direction in the
nature thereof directing the 2" respondent to impose
proper, effective and adequate penalty on respondents
3 to 6 in accordance with the gravity of offences
committed by them against the petitioner.

iii. Issue a writ of mandamus order or direction in the
nature thereof directing the respondents 1 and 2 to
initiate criminal prosecution against respondents 3 to
6 in accordance with law.

iv. Issue such other writ order or direction as this
Honourable Court deems fit and necessary in the

circumstances of the case.

(SIC)

Contentions raised by the parties

7. Heard Adv.Sabu George for the petitioner in  W.P.
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(C). No.32519 of 2010 and Adv.R.Reji for the petitioner in
W.P.(C). No.24692 of 2010. The learned Senior Government
Pleader Adv.Deepa Narayanan appeared for the official
respondents in both these writ petitions. Heard
Adv.H.B.Shenoy for the 3™ respondent, Adv.Mathew B. Kurian
for the 5™ respondent and Adv.C.Unnikrishnan for
respondents 4 & 6 in W.P.(C). No0.32519 of 2010. Adv.Siju
Kamalasanan who filed vakkalath for 7" respondent in W.P,
(C). No0.24692 of 2010 originally submitted that he
relinquished the vakalath. Subsequently no fresh vakkalath

was filed by any other lawyer on behalf of the 7™ respondent.

8. The counsel for the petitioners in these writ
petitions raised common points. They submitted that the
petitioners in these writ petitions were in illegal confinement
thus violating their fundamental rights guaranteed under
Article 21 of the Constitution of India. The counsel submitted
that even the Investigating agency concluded that the

petitioners were falsely implicated in the case. In such
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circumstances, the counsel submitted that, it is the duty of
the State to compensate the petitioners for infringing their
fundamental right under Article 21 of the Constitution of
India. The counsel for the petitioners relied on the
judgments of the Apex Court in Smt. Nilabati Behera alias
Lalita Behera v. State of Orissa and Others [1993 KHC
919], Nambi Narayanan S. v. Siby Mathews and Others
[2018 (4) KHC 598], Shyam Balakrishnan v. State of
Kerala and Others [2015 (3) KHC 84] to support their
argument that this Court can invoke the jurisdiction under
Article 226 of the Constitution of India to pay compensation
in appropriate cases in addition to the private law remedies
available to the aggrieved parties by approaching the Civil
Court. The counsel for the petitioners submitted that, the
petitioner’s personal liberty was illegally restrained by the
officials of the State and in such circumstances, the State is
bound to pay compensation to the petitioners. The counsel

appearing for the petitioners in these writ petitions
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submitted that they are confining their relief for getting
compensation alone because the disciplinary proceedings are
already concluded by the disciplinary authority.

9. The learned Government Pleader, on the other hand
submitted that the State is not responsible for paying
compensation to the petitioners because it is only a
dereliction of duty on the part of certain excise officials. The
Government Pleader submitted that appropriate disciplinary
proceedings is already taken against those officials. Moreover,
the Government Pleader also submitted that this Court may
not entertain these type of writ petitions under Article 226 of
the Constitution because the State may not be able to adduce
evidence to substantiate their case. The submission is that
remedy of the petitioners is to file a suit before the Civil Court
so that both parties will get an opportunity to adduce
evidence. Hence the Government Pleader submitted that this
Court may not entertain the writ petition for compensation

under Article 226 of the Constitution of India.
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10. The counsel appearing for respondents 3 to 6 in
W.P.(C)N0.32519/2012 also submitted that this Court may
not entertain a writ petition under Article 226 of the
Constitution of India for deciding the question of
compensation. The counsel submitted that they will be able to
establish before a competent Civil court that they are
innocent, if a Civil Suit is filed. The counsel submitted that in
these type of cases, the private law remedy is to be followed
so that the affected parties will get opportunity to
substantiate their case.

Power of the High Court to award compensation under

Article 226 of the Constitution of India.

11. Article 21 of the Constitution of India protects the
life and personal liberty of a person. Article 21 says that, “"No
person shall be deprived of his life or personal liberty except
according to a procedure established by law.” It is a settled
position that, when the infringement of the fundamental right

is established, the Constitutional Court should not stop by
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giving a mere declaration; it must proceed further and
provide compensatory relief, not by way of damages as in a
civil action but by way of compensation under the public law
jurisdiction for the wrong done due to breach of public duty
by the State for not protecting the fundamental right to the
life of the citizen (D. K. Basu V. State of West Bengal
[1997 KHC 245]). In paragraphs 42 and 44 of D.K.Basu's
case (supra) the Apex Court considered this point in detail,

which is extracted hereunder:

"42. Some punitive provisions are contained in the
Indian Penal Code which seek to punish violation of right to
life. S.220 provides for punishment to an officer or authority
who detains or keeps a person in confinement with a corrupt
or malicious motive. S.330 and 331, provide for punishment of
those who inflict injury or grievous hurt on a person to extort
confession or information in regard to commission of an
offence. Illustrations (a) and (b) to S.330 make a police officer
guilty of torturing a person in order to induce him to confess
the commission of a crime or to induce him to point out places
where stolen property is deposited. S.330, therefore, directly
makes torture during interrogation and investigation
punishable under the Indian Penal Code. These statutory

provisions are, however, inadequate to repair the wrong done
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to the citizen. Prosecution of the offender is an obligation of

the State in case of every crime but the victim of crime needs

to be compensated monetarily also. The Court, where the

infringement of the fundamental right is established,

therefore, cannot stop by giving a mere declaration. It must

proceed further and give compensatory relief, not by way of

damages as in a civil action but by way of compensation under

the public law jurisdiction for the wrong done, due to breach

of public duty by the State of not protecting the fundamental

right to life of the citizen. To repair the wrong done and give

judicial redress for legal injury is a compulsion of judicial
conscience.

42A. Art.9(5) of the International Covenant on Civil and
Political Rights, 1966 (ICCPR) provides that "anyone who has
been the victim of unlawful arrest or detention shall have
enforceable right to compensation”. Of course, the
Government of India at the time of its ratification (of ICCOR)
in 1979 had made a specific reservation to the effect that the
Indian legal system does not recognise a right to
compensation for victims of unlawful arrest or detention and
thus did not become a party to Covenant. That reservation,
however, has now lost its relevance in view of the law laid
down by this Court in a number of cases awarding
compensation for the infringement of the fundamental right to
life of a citizen. (See with advantage Rudal Shah v. State of
Bihar, 1983 (4) SCC 141 : AIR 1983 SC 1086; Rajendra Singh
v. Smt. Usha Rani, 1984 (3) SCC 339 : AIR 1984 SC 956,
Sebastian M. Hongrey v. Union of India, 1984 (3) SCC 82 :
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AIR 1984 SC 1026; Bhim Singh v. State of Jammu and
Kashmir, 1985 (4) SCC 677 : AIR 1986 SC 494, Saheli v.
Commissioner of Police, Delhi, AIR 1990 SC 513. There is
indeed no express provision in the Constitution of India for
grant of compensation for violation of a fundamental right to
life, nonetheless, this Court has judicially evolved a right to
compensation in cases of established unconstitutional
deprivation of personal liberty or life. (See : Neelabati Behera
v. State (1993 AIR SCW 2366) (supra)).

44, The claim in public law for compensation for
unconstitutional deprivation of fundamental right to life and
liberty, the protection of which is guaranteed under the
Constitution, is a claim based on strict liability and is in
addition to the claim available in private law for damages for
tortious acts of the public servants. Public law proceedings
serve a different purpose than the private law proceedings.
Award of compensation for established infringement of the
indefeasible rights guaranteed under Art.21 of the Constitution
is a remedy available in public law since the purpose of public
law is not only to civilise public power but also to assure the
citizens that they live under a legal system wherein their rights
and interests shall be protected and preserved. Grant of
compensation in proceedings under Art.32 or 226 of the
Constitution of India for the established violation of the
fundamental rights guaranteed under Art.21, is an exercise of
the Courts under the public law jurisdiction for penalising the
wrong doer and fixing the liability for the public wrong on the

State which failed in the discharge of its public duty to protect
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the fundamental rights of the citizen.”(emphasis supplied)

12. In paragraph 10 of the judgment in Rudul Sah V.

State of Bihar and Another [AIR 1983 SC 1086:1983

KHC 498], the Apex Court observed like this:

“10. We cannot resist this argument. We see no effective
answer to it save the stale, and sterile objection that the
petitioner may, if so advised, file a suit to recover damages
from the State Government. Happily, the State's counsel has
not raised that objection. The petitioner could have been
relegated to the ordinary remedy of a suit if his claim to
compensation was factually controversial, in the sense that a
civil court may or may not have upheld his claim. But we have
no doubt that if the petitioner files a suit to recover damages
for his illegal detention, a decree for damages would have to be
passed in that suit, though it is not possible to predicate in the
absence of evidence, the precise amount which would be
decreed in his favour. In these circumstances, the refusal of
this Court to pass an order of compensation in favour of the
petitioner will be doing mere lip service to his fundamental
right to liberty which the State Government has so grossly
violated. Art.21 which guarantees the right to life and liberty
will be denuded of its significant content if the power of this
Court were limited to passing orders of release from illegal

detention. One of the telling ways in which the violation of that

right can reasonably be prevented and due compliance with the
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mandate of Art.21 secured, is to mulct its violaters in the

payment of monetary compensation. Administrative sclerosis

leading to flagrant infringements of fundamental rights cannot
be corrected by any other method open to the judiciary to
adopt. The right to compensation is some palliative for the
unlawful acts of instrumentalities which act in the name of
public interest and which present for their protection the
powers of the State as a shield. If civilisation is not to perish in
this country as it has perished in some others too well known
to suffer mention, it is necessary to educate ourselves into
accepting that, respect for the rights of individuals is the true
bastion of democracy. Therefore, the State must repair the
damage done by its officers to the petitioner's rights. It may

have recourse against those officers."(emphasis supplied)

13. In Railway Board V. Chandrima Das [AIR
2000 SC 988: 2000(1) KLT 655: 2000 KHC 120], the Apex
Court again considered this matter. Paragraph 9 of the above

judgment is extracted hereunder:

“9. Various aspects of the Public Law field were
considered. It was found that though initially a petition under
Art.226 of the Constitution relating to contractual matters was
held not to lie, the law underwent a change by subsequent
decisions and it was noticed that even though the petition may
relate essentially to a contractual matter, it would still be

amenable to the writ jurisdiction of the High Court under
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Art.226. The Public Law remedies have also been extended to
the realm of tort. This Court, in its various decisions, has
entertained petitions under Art.32 of the Constitution on a
number of occasions and has awarded compensation to the
petitioners who had suffered personal injuries at the hands of
the officers of the Government. The causing of injuries, which
amounted to tortious act, was compensated by this Court in
many of its decisions beginning from Rudul Sah v. State of
Bihar, 1983 (3) SCR 508 : 1983 (4) SCC 141 : AIR 1983 SC
1086, (See also: Bhim Singh v. State of Jammu & Kashmir,
1985 (4) SCC 677 : AIR 1986 SC 494; People's Union for
Democratic Rights v. State of Bihar, JT 1987 (1) SC 18 : 1987
(1) SCR 631 : 1987 (1) SCC 265 : AIR 1987 SC 355; People's
Union for Democratic Rights Thru. Its Secy. v. Police
Commissioner, Delhi Police Headquarters, JT 1989 Supp SC 1 :
1989 (4) SCC 730 : 1989 (1) SCALE 599; Saheli, A Woman's
Resources Centre v. Commissioner of Police, Delhi, JT 1989 (4)
SC 553 : 1990 (1) SCC 422 : 1989 (Supp.) SCR 488 : AIR 1990
SC 513; Arvinder Singh Bagga v. State of U.P., JT 1994 (6) SC
478 : 1994 (6) SCC 565 : AIR 1995 SC 117; P. Rathinam w.
Union of India, 1989 Supp (2) SCC 716; In Re. Death of
Sawinder Singh Grower, 1995 Supp (4) SCC 450 : JT 1992 (6)
SC 271 : 1992 (3) SCALE 34; Inder Singh v. State of Punjab, JT
1995 (9) SC 627 : 1995 (3) SCC 702 : AIR 1995 SC 1949; D.
K. Basu v. State of West Bengal, JT 1997 (1) SC 1 : 1997 (1)
SCC 416 : AIR 1997 SC 610).”

14. In paragraph 35 of the judgment in Sube Singh
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V. State of Haryana and Others [AIR 2006 SC 1117:
2006 KHC 386], the Apex Court after quoting the earlier
decision in Nilabati Behera v. State of Orissa (1993 SCC (Cri)

527) observed like this:

"35. The law was crystallised in Nilabati Behera v. State of
Orissa (1993 SCC (Cri) 527). In that case, the deceased was
arrested by the police, handcuffed and kept in police custody.
The next day, his dead body was found on a railway track. This
Court awarded compensation to the mother of the deceased.
J.S. Verma, J. (as he then was) spelt out the following
principles:

"[A]lward of compensation in a proceeding under Art.32 by this
Court or by the High Court under Art.226 of the Constitution is
a remedy available in public law, based on strict liability for
contravention of fundamental rights to which the principle of
sovereign immunity does not apply, even though it may be
available as a defence in private law in an action based on tort.
(SCC p. 758, para 10)
X X X

. enforcement of the constitutional right and grant of redress
embraces award of compensation as part of the legal
consequences of its contravention. ... 'a claim in public law for
compensation' for contravention of human rights and
fundamental freedoms, the protection of which is guaranteed in
the Constitution, is an acknowledged remedy for enforcement

and protection of such rights, and such a claim based on strict
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liability made by resorting to a constitutional remedy provided
for the enforcement of a fundamental right is 'distinct from, and
in addition to, the remedy in private law for damages for the
tort' resulting from the contravention of the fundamental right.
The defence of sovereign immunity being inapplicable, and alien
to the concept of guarantee of fundamental rights, there can be
no question of such a defence being available in the
constitutional remedy. It is this principle which justifies award
of monetary compensation for contravention of fundamental
rights guaranteed by the Constitution, when that is the only
practicable mode of redress available for the contravention
made by the State or its servants in the purported exercise of
their powers, and enforcement of the fundamental right is
claimed by resort to the remedy in public law under the
Constitution by recourse to Art.32 and 226 of the Constitution.
(SCC pp. 762-63, paras 16-17)" (emphasis supplied)”.

15. Again in Shyam Balakrishnan v. State of

Kerala and Others [2015 (3) KHC 84], this Court also
observed that there could not be any difficulty in holding that
Article 226 can be molded for compensation for a victim of an

unlawful arrest. Similarly, in paragraph 3 of the judgment in

Bhim Singh, MLA v. State of J. and K. and Others

[1985(4) SCC 677: 1985 KHC 761], the Apex Court observed
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like this:

“3. However the two police officers, the one who arrested
him and the one who obtained the orders of remand, are but
minions in the lower rungs of the ladder. We do not have the
slightest doubt that the responsibility lies elsewhere and with
the higher echelons of the Government of Jammu and Kashmir
but it is not possible to say precisely where and with whom, on
the material now before us. We have no doubt that the
constitutional rights of Shri Bhim Singh were violated with
impunity. Since he is now not in detention, there is no need to
make any order to set him at liberty, but suitably and
adequately compensated, he must be. That we have the right
to award monetary compensation by way of exemplary costs or
otherwise is now established by the decisions of this Court in
Rudul Sah v. State of Bihar, 1983 (3) SCR 508 : AIR 1983 SC
1086 and Sebastian M. Hongray v. Union of India, AIR 1984 SC
1026. When a person comes to us with the complaint that he
has been arrested and imprisoned with mischevous or malicious
intent and that his constitutional and legal rights were invaded,
the mischief or malice and the invasion may not be washed
away or wished away by his being set free. In appropriate cases
we have the jurisdiction to compensate the victim by awarding
suitable monetary compensation. We consider this an
appropriate case. We direct the first respondent, the State of
Jammu and Kashmir to pay to Shri Bhim Singh a sum of Rs.
50,000/- within two months from today. The amount will be
deposited with the Registrar of this Court and paid to Shri Bhim
Singh.”
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16. In Nilabati's case (supra), the Apex Court
considered the matter in detail in paragraphs 33, 34 and 35

which is extracted hereunder:

"33. The public law proceedings serve a different purpose than
the private law proceedings. The relief of monetary
compensation, as exemplary damages, in proceedings under
Art.32 by this Court or under Art.226 by the High Courts, for
established infringement of the indefeasible right guaranteed
under Art.21 of the Constitution is a remedy available in public
law and is based on the strict liability for contravention of the
guaranteed basic and indefeasible rights of the citizen. The
purpose of public law is not only to civilize public power but also
to assure the citizen that they live under a legal system which
aims to protect their interests and preserve their rights.
Therefore, when the Court moulds the relief by granting
"compensation" in proceedings under Art.32 or 226 of the
Constitution seeking enforcement or protection of fundamental
rights, it does so under the public law by way of penalising the
wrongdoer and fixing the liability for the public wrong on the
State which has failed in its public duty to protect the
fundamental rights of the citizen. The payment of compensation
in such cases is not to be understood, as it is generally
understood in a civil action for damages under the private law
but in the broader sense of providing relief by an order of

making 'monetary amends' under the public law for the wrong
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done due to breach of public duty of not protecting the
fundamental rights of the citizen. The compensation is in the
nature of 'exemplary damages' awarded against the wrongdoer
for the breach of its public law duty and is independent of the
rights available to the aggrieved party to claim compensation
under the private law in an action based on tort, through a suit
instituted in a court of competent jurisdiction or/and prosecute
the offender under the penal law.

34. This Court and the High Courts, being the protectors
of the civil liberties of the citizen, have not only the power and
jurisdiction but also an obligation to grant relief in exercise of
its jurisdiction under Articles 32 and 226 of the Constitution to
the victim or the heir of the victim whose fundamental rights
under Article 21 of the Constitution of India are established to
have been flagrantly infringed by calling upon the State to
repair the damage done by its officers to the fundamental rights
of the citizen, notwithstanding the right of the citizen to the
remedy by way of a civil suit or criminal proceedings. The
State, of course, has the right to be indemnified by and take
such action as may be available to it against the wrongdoer in
accordance with law through appropriate proceedings. Of
course, relief in exercise of the power under Art.32 or 226
would be granted only once it is established that there has been
an infringement of the fundamental rights of the citizen and no
other form of appropriate redressal by the Court in the facts
and circumstances of the case is possible. The decisions of this
Court in the line of cases starting with Rudul Sah v. State of
Bihar, (1983) 3 SCR 508 : (AIR 1983 SC 1086), granted
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monetary relief to the victims for deprivation of their
fundamental rights in proceedings through petitions filed under
Art.32 or 226 of the Constitution of India, notwithstanding the
rights available under the civil law to the aggrieved party where
the courts found that grant of such relief was warranted. It is a
sound policy to punish the wrongdoer and it is In that spirit that
the courts have moulded the relief by granting compensation to
the victims in exercise of their writ jurisdiction. In doing so the
courts take into account not only the interest of the applicant
and the respondent but also the interests of the public as a
whole with a view to ensure that public bodies or officials do not
act unlawfully and do perform their public duties properly
particularly where the fundamental rights of a citizen under
Art.21 is concerned. Law is in the process of development and
the process necessitates developing separate public law
procedures as also public law principles. It may be necessary to
identify the situations to which separate proceedings and
principles apply and the courts have to act firmly but with
certain amount of circumspection and self restraint, lest
proceedings under Art.32 or 226 are misused as a disguised
substitute for civil action in private law. Some of those
situations have been identified by this Court in the cases
referred to by Brother Verma, J.

35. In the facts of the present case on the findings
already recorded, the mode of redress which commends
appropriate is to make an order of monetary amend in favour of
the petitioner for the custodial death of her son by ordering

payment of compensation by way of exemplary damages. For
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the reasons recorded by Brother Verma, J., I agree that the
State of Orissa should pay a sum of Rupees 1,50,000/- to the
petitioner and a sum of Rs. 1,000/- by way of costs to the
Supreme Court Legal Aid Committee. I concur with the view
expressed by Brother Verma, J. and the directions given by him

in the judgment in all respects.”

17. Article 9(5) of the International Covenant on Civil
and Political Rights, 1966 states that, "Anyone who has been
the victim of unlawful arrest or detention shall have an
enforceable right to compensation.” Though, our country has
not endorsed the above Covenant, the apex court has

approved the above right in a catena of decisions.

18. In Nambi Narayanan's case (supra), the Apex
Court considered this point again in paragraph 37 of the

judgment and the same is extracted hereunder:

“37. If the obtaining factual matrix is adjudged on the
aforesaid principles and parameters, there can be no scintilla
of doubt that the appellant, a successful scientist having
national reputation, has been compelled to undergo immense
humiliation. The lackadaisical attitude of the State police to

arrest anyone and put him in police custody has made the
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appellant to suffer the ignominy. The dignity of a person gets
shocked when psycho - pathological treatment is meted out to
him. A human being cries for justice when he feels that the
insensible act has crucified his self - respect. That warrants
grant of compensation under the public law remedy. We are
absolutely conscious that a civil suit has been filed for grant of
compensation. That will not debar the constitutional Court to
grant compensation taking recourse to public law. The Court
cannot lose sight of the wrongful imprisonment, malicious
prosecution, the humiliation and the defamation faced by the

appellant.”

19. In Shyam Balakrishnan's case (supra), this
Court after considering all other decisions as on that date,

observed in paragraph 21 like this:

“21. Thus, there cannot be any difficulty in holding that
Art.226 can be moulded for compensation for a victim of an
unlawful arrest. The petitioner claimed a sum of Rs.1,00,000/-
as compensation. No doubt, he would have been entitled for a
higher amount of compensation considering the trauma and
mental agonies suffered by him. In that view of the matter,
with liberty to claim any compensation if otherwise can be
claimed by him before the Civil Court, the State shall pay to
the petitioner a sum of Rs.1,00,000/- (Rupees one lakh only)

as compensation.”
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20. From the above decisions of the Apex Court and
this Court, it is clear that, if the fundamental right of a citizen
guaranteed in the Constitution is found to be infringed, the
Constitutional Court cannot stop by giving a mere declaration.
As observed by the apex Court, it must proceed further and
give compensatory relief not by way of damages as in a civil
action but by way of compensation under the public law
jurisdiction for the wrong done due to breach of public duty
by the State for not protecting the fundamental right
guaranteed by the Constitution to the life of the citizen. If a
person is confined in a prison and it is subsequently found
that the confinement is illegal because the person was falsely
implicated in the case, it is a clear case of infringement of the
fundamental right guaranteed to a person under Article 21 of
the Constitution of India. In such a situation, the
Constitutional Court should step in and compensate the
aggrieved party. In appropriate case, the Constitutional Court

can allow the victims to approach the Civil Court for getting



W.P.(C).No.32519 of 2010
& 24692 of 2011
35

compensation in addition to the amount fixed by the
Constitutional Court, invoking the powers under Article 226 of

the Constitution of India.

Whether there is illegal confinement of the petitioners

in these cases.

21. In these two writ petitions, the petitioners were in
judicial custody because of a case registered by the Excise
department. I will deal with the facts of these two cases

separately:

a) W.P.(C)No.32519/2010

22. In this case the petitioner was arrested in
connection with the registration of Crime No0.31/2004 by the
Anchal Range and the case was registered under the Abkari
Act. The petitioner was one of the accused and the other
accused were one Raghu and Thulaseedharan Pillai. The
petitioner was in jail for 55 days in connection with the above
case. According to the petitioner, the case was registered at

the instance of respondents 3 to 6 who are the Excise officials
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and 7" respondent who according to the petitioner was a
leader of illicit liquor traders. The petitioner submitted a
complaint before the Chief Minister and other officials alleging
false implication. The matter was enquired into by the Excise
Vigilance Officer, Thiruvananthapuram and Ext.P4 enquiry
report was submitted by the Excise Vigilance officer. The
conclusions in Ext.P4 is important and the same is extracted

hereunder:

“VII.Conclusion:-

It is revealed in the Enquiry that the Excise Officials who are
bound to take legal action against the illicit liquor traders not
only have failed to book them but also have arrested this
innocent petitioner in an abkari case who had given
information regarding illicit distillation leading to the arrest of
a notorious criminal. The nexus of Sri.Bijukumar and Anzar,
Excise Guards with this notorious criminal alone is the motive
behind this trap. This intention is also made clear by
assaulting the petitioner inside the Excise Range Office, Anchal
on 18.06.04 after 4.30 PM by these two Excise Guards.

1. This petitioner A.B Anilkumar was falsely
implicated in Cr.No.31/04 u/s 55(g) of Abkari Act of Anchal
Range Office by A.Mohammed Rasheed, Preventive Officer.

2. The seizure mahazar prepared by

Sri.A.Mohammed Rasheed, Preventive Officer contains false
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statements and narrations. Though this seizure mahazar is
narrated to be prepared at 2.30 PM on 18.06.04 at
Parapathalil near oil palm estate, Eroor, actually this mahazar
was prepared at Excise Range Office, Anchal, after 4.30 PM on
18.06.04.

3. The Asst.Excise Inspector, S.Mohanan has
miserably failed to function as a superior officer and shurked
from responsibility and made corrections by erasing General
Diary entries at 4.30 PM on 18.06.04, for his convenience and
safety.

4., Excise Guards Sri.A.Anzar and G.Bijukumar had
nexus with the illicit liquor traders and they had mislead the
Asst.Excise Inspector and the Preventive Officer Mohammed
Rasheed and managed to implicate Anilkumar, this petitioner,
falsely as an accused in Cr.N0.31/04 of Anchal Range Office on
the interest of the illicit liquor traders and also assaulted this
petitioner at Anchal Excise Range Office on 18.06.04 after
4.30 PM. The Asst.Excise Inspector and Preventive Officer
were misled by giving false information by Mr.Bijukumar and
Ansar and there by succeeded in implicating this innocent
petitioner falsely as accused in an abkari case. This was done
intentionally by Sri.Bijukumar and Ansar on the interest of the
illicit liquor traders of the locality with whom they had close
nexus.

I request disciplinary action may be initiated against
Sri.A.Mohammed Rasheed, preventive Officer (Now Excise
Guard) and S.Mohanan, Asst.Excise Inspector.

I request that in-dependable and crooked Excise Guards
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Sri.A.Ansar and G.Bijukumar may be suspended from service
for the ill deeds narrated in Para 4 above and disciplinary
action may be initiated. I also request these two Excise
Guards may not be posted in Kollam District in case of
reinstatement.

Instruction may be given to get Cr.No.31/04 of Anchal
Range Office investigated by an officer of or above the rank of
Circle Inspector and to delete the petitioner Anilkumar from
the array of accused.

The Excise Officers even of the rank of Circle Inspectors
are found incapable to supervise the investigation of cases.
There is no system in this Department for supervising the
investigation done by subordinates and for rectifying the
defects and irregularities, if any, done by the subordinates. So
I request necessary action may be taken to give training and

workshop on investigation of cases to all officers."

23. From the above conclusions, it is clear that the
enquiry officer found that the Excise Guards had nexus with
the illicit liquor traders and they had misled the Asst. Excise
Inspector and the Preventive Officer and consequently,
managed to implicate the petitioner falsely as an accused in
Crime No. 31/2004 of Anchal Range Office. It is also found

that the petitioner was falsely implicated in crime No.31/2004
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under Sec.55(g) of the Abkari Act of Anchal Range Office by
A.Muhammed Rasheed, the Preventive Officer who is the 4™
respondent in this case. The involvement of the other officers
is also clearly mentioned in the enquiry report. There are
several other suggestions also in the report.

24. Based on Ext.P4 report, the respondent Nos. 5 and
6 were suspended from service and the Circle Inspector of
Excise Range Enforcement and Anti Narcotic Special Squad,
Kollam was directed to investigate crime No0.31/2004. Later,
disciplinary proceedings was initiated against respondent Nos.
3 to 6, which resulted in Ext.P5 enquiry report. The findings

of the enquiry officer in Ext.P5 is extracted hereunder:

“"FINDINGS

Considering all facts and circumstances of the case as
revealed in my inquiry, I find that the Abkari case detected
on 18.6.2004 against Sri.Anil Kumar is a fabricated case. He
is falsely implicated as an accused. Sri.Biju Kumar, Excise
Guard had collected information on storing of wash. It is his
part of duty. But the actual culprits involved were not
ascertained either by him or by the Preventive Officer or by

the AEI. AEI and party moved based on the feed back given
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by Sri. Biju Kumar that Anil Kumar is behind the brewing of
wash. In other words, Sri. Biju Kumar misled the whole
team and as a result Sri. Anil Kumar was falsely implicated
as an accused. Though wash was seized and Reghu arrested
from Parappathal, the whole team tried to suppress the
truth and tried to fabricate it in such a way that Anil Kumar
is involved and he was caught red-handed. This shows
conspiracy. AEI is primarily responsible for such conspiracy
and of the fabrication of this case. He, being under
command and supervision of the raid, made Sri.Mohammad
Rasheed a scapegoat and escaped from being figure out in
whole records. He made corrections in GD and Log Book and

thereby altered the genuineness of official records.”

25. The finding with regard to the charges against

respondent Nos. 3 to 6 are also extracted hereunder :

“FINDINGS WITH REGARD TO CHARGES

1. The charge specified under Para IV (1) against Sri. A.

Anzar is not proved.

2. The charge specified under Para IV (2) against Sri. G.
Biju Kumar is proved to the extent that he misled the
detecting officer in implicating Sri AB. Anil Kumar falsely as
an accused in CR 31/04. The charge that Sri. Anil Kumar
was implicated in the interest of illicit liquor traders is
disproved. The charge that he assaulted Sri AB. Anil Kumar
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at Anchal Range Office on 18-5-2004 after 4.30 PM is not

proved.

3. The charge specified under Para IV (3) against Sri A.
Mohammad Rasheed is proved to the extent that he falsely
implicated Sri AB. Anil Kumar as accused in CR. 31/04 by

colluding with and under the influence of AEI.

4., The charge specified under Para IV (4) against Sri. S.
Mohanan, Asst. Excise Inspector is proved to the extent that
he failed to function as a responsible superior officer. It is
also proved that he acted in a manner inconsistent with his
duty. Though he led the team and effected the seizure and
arrest, he didn’t prepare a genuine Mahzar but influenced
the subordinates to draw up a false Mahzar. He made entries
in General Diary and Log Book in such a manner as to avoid
his name being figure out in records. Later he made
corrections thus altered the genuineness of official records.
He suppressed truth and conspired with the Preventive
Officer to fabricate a false case. He, being under command
and supervision of the raid, made Sri.Mohammed Rasheer
(Preventive Officer) a scapegoat and escaped from being
figure out in official records. Knowing that the Mahzar is
fabricated, he proceeded further and prepared a false Crime
and Occurrence Report whereby Sri.Anil Kumar was

subsequent put in remand.”

26. Meanwhile, the case was reinvestigated by the
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Circle Inspector of Excise, Excise Enforcement and Anti
Narcotic Special Squad, Kollam and found that the petitioner
was falsely implicated in this case by respondent Nos. 3 to 6.
Ext.P6 is a refer report submitted by the officer concerned. It
is true that Ext.P6 was not accepted by the Judicial First Class
Magistrate Court — I, Punalur. The Court directed the officer
concerned to investigate the matter in accordance with law.
But even then, the investigating officer found that the
petitioner had not committed the offence and he was
exonerated by deleting his name from the final report
confining the guilt on the 2" accused Mr. Raghu. Ext.P13 is
the final report. As far as the disciplinary action is concerned,
disciplinary proceedings were initiated against respondent
Nos. 3 to 6 which resulted in Exts.P8 to P11. On the perusal
of Ext.P10, it is clear that the 2" respondent has not
accepted the findings of the enquiry officer regarding the
charge against the 5" respondent. The 2" respondent found

that the respondent Nos. 3 to 6 are guilty of the charges
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framed against them. They were imposed with penalty by
way of barring two increments without cumulative effect for 2

years after taking a lenient view.

27. Ext.P8 is the order imposing penalty against the 3™
respondent. The relevant paragraph of Ext.P8 order is

extracted hereunder :

“The enquiry report was examined in detail with connected
records and relevant facts of the issue. It is seen that the
charges against the delinquent officer are proved. He
miserably failed to function as a superior officer and shirked
from responsibility by forcing the Preventive Officer to
prepare the seizure mahazar. He yielded to the ill desires of
two Excise Guards under him to implicate an innocent
person in an Abkari case. His action in having made
corrections in General Diary reveals his effort to slip away
from the responsibility. He being the under command and
supervision of the raid had adopted some crooked ways to
evade from his responsibilities. Therefore, he deserves a
suitable punishment according to the gravity of the offence.
However considering the fact that he was holding the
additional charge in that office for a very short period and
having no major indisciplinary back ground, taking a very
lenient view in the matter his next two increments are
barred without cumulative effect for two years under rule

11 (i) (iii) of Kerala Civil Services (Classification, Control &
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Appeal) Rules, 1960 and the disciplinary action finalized

accordingly.”

28. Ext.P9 is the order of the 2" respondent imposing
punishment to the 4™ respondent. The finding in Ext.P9 is

extracted hereunder :

"The enquiry report was examined in detail with connected
records and relevant facts of the issue. It is seen that the
charges against the delinquent officer are proved. His
action in having vyielded to the ill desires of two Excise
Guards and falsely implicated an innocent person in an
Abkari case is totally unfit to a person working in a
uniformed force. He miserably failed in performing his
official duty with integrity and due care. His above acts
amounts to gross misconduct and dereliction of duty.
Therefore, he deserves a suitable punishment according to
the gravity of the offence. However taking a lenient view in
the matter his next two increments are barred without
cumulative effect for two years under rule 11 (i) (iii) of
Kerala Civil Services (Classification, Control & Appeal)
Rules, 1960 and the disciplinary action finalized

accordingly.”

29. The disciplinary action taken against the respondent

No.5 is Ext.P10 and the relevant portion of Ext.P10 is
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extracted hereunder :

“The enquiry report was examined in detail with connected
records and relevant facts of the issue. The disciplinary
authority differed with the finding of the Enquiry Officer
that the charges against Sri. Anzar is not proved. It is very
clear from the records that the whole issue of false
implication of Sri. Anil Kumar in the Abkari Case is the
furtherance of the dispute between Sri. Anzar and Anil
Kumar . He had an unholy nexus with illicit liquor trader
and they assaulted the petitioner on 13.6.04 for which a
criminal case as CR No. 174/04 was registered at Eroor
Police Station in which Sri. Anzar is the fourth accused. This
Abkari case against Sri . Anil Kumar was fabricated in
vengeance to the above incident at the interest of the illicit
liquor traders. He succeeded in giving false and 'ill
motivated information to his superiors and thereby
implicating an innocent person in an Abkari case and
remand him in prison for 55 days. A person who wears
uniform to ensure that no Abkari criminals escape from the
law has no business to be friendly with or associate with
those who are suspected of Abkari crimes. The act of the
delinquent official to assault the petitioner along with illicit
liquor trader is totally unsuited to a person working in a
uniformed force. For this act he is not only guilty of serious
misconduct and dereliction of duty, but also bring a very
bad name to the whole Excise Department. Therefore he

deserves a suitable punishment according to the gravity of
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the offence committed. However taking a lenient view in
the matter, his next two increments are barred without
cumulative effect for 2 years under Rule 11(i) (iii) of Kerala
Civil Services (Classification, Control & Appeal) Rules, 1960

and the disciplinary action finalized accordingly.”

30. Ext.P11 is the order imposing penalty on
respondent No 6 and relevant portion of Ext.P11 is extracted

hereunder :

“The enquiry report was examined in detail with connected
records and relevant facts of the issue. It is seen that the
charges against the delinquent Officer are proved. Sri. Biju
Kumar having nexus with illicit liquor traders had
succeeded in giving false and ill motivated information to
his superiors and thereby implicating an innocent person in
an Abkari case. Being an Excise Guard he is bound to take
legal action against the illicit liquor traders, not only had
failed to book them but also had connived with them and
implicated an innocent person in an Abkari case and
manhandled him while in custody. The above acts of the
delinquent officer are totally unfit to a person who wears
uniform to check such illegal activities. Therefore, he
deserves a suitable punishment according to the gravity of
the offence committed. However, taking a lenient view in
the matter, his next two increments are barred without

cumulative effect for 2 years under rule 11(i) (iii) of Kerala
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Civil Services (Classification, Control & Appeal) Rules, 1960

and the disciplinary action finalized accordingly.”

31. Admittedly, Exts.P8 to P11 became final. The same
is not challenged by respondent Nos. 3 to 6, and hence it can
be concluded that they are accepting the same. It is also
clear that the State agrees with the contention that the
petitioner was falsely implicated in the case. It is also an
admitted fact that the petitioner was in judicial custody for
about 55 days in connection with the above case. There is no
dispute regarding the arrest of the petitioner and his custody.
Similarly, there is no dispute that subsequently, the Excise
machinery itself found that the petitioner was innocent and
that he was falsely implicated. In such circumstances, no
further evidence is necessary to conclude that there is
violation of the fundamental right guaranteed under Article
21 of the Constitution of India in the case of the petitioner in
W.P.(C.) No0.32519/2010. It is clear that he was illegally

detained.
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b) W.P.(C.) No. 24692/2010

32. Crime No0.45/2006 was registered against the
petitioner in this case by the Excise Range Office,
Karunagappally under Secs.8(1) and (2) of the Kerala Abkari
Act on 25.2.2006. The allegation against the petitioner is that
on 25.2.2006 at 5.15 p.m., the Preventive Officer and his
party have found the accused transporting 4 litres of arrack in
a plastic can having 5 litre capacity carried in a plastic bag.
The petitioner was arrested on the spot. It is the definite case
of the petitioner that the petitioner was falsely implicated in
the case at the instance of the 7™ respondent, who is an
Excise officer. Ext.P1 is the enquiry report submitted by the
6™ respondent in which there is clear finding to the effect that
the petitioner was falsely implicated in the case. There is a
clear finding that at the instance of the 7" respondent, the
petitioner was falsely implicated. The relevant portion of

Ext.P1 is extracted hereunder :
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Slom WEBOEMOWIT HDY 6.21QYERAT MIFBOTo HGB@MIlg). Sl GBMY
af)SEBM QSO QllGBMOQ @RI (@)oY o) dmBIe)o
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QABON G BOM@IQo AMAVILIIEHIQYIN@IE.
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af) 66T @adal eadmuoow algamdmowdesrdlee aaioeilcd
oy Waedaum  agm@owd Sl @oadmied emdly @pwal 16QO@
aleI®IWlcm®d MSOI@ @aDMVPREMIAHEM O HGBMIN|SS]
HEM@YLL) af)aM MUNRITSs alleareasiudafed mlme. @raalcd egm@d
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0odaldl @  AlSOHQe  ©aQan  efaddal edadoud
Qll@amdmowad mgmel@osaomcmﬂego aléMo alldlgaeee agme
S EMRIDEQENRIV, 20@0a| (@Jdoudled @) G@IIEM O @D
alOQM@DEa0e.! Ql@AMBMIVAB AUBOEILI H@BMINASE] VA3

emoel eaQlmmeaim®@e MVAQIMY GEaIGSIE MlaTy QBMmAE:Mo6rE.

33. The recommendation in Ext.P1 enquiry report is

also extracted hereunder :

af)@leje  alEIT] EPW®OM  HSWOW  LIANAIRY  @HEMEIORIGED.
alglBI®HO8  OHIFOTIA] o)  BYEOEMOMIM  (MlEaIEIUI®
60068 @O 6 alQllesmm@lay EDSWIERIQ M2a0 2lEY
Yol 5J®OBH06MGo DBGaloge MVAQIMY 2I56E3UER QlmELAIYSS alaialw
@RAIG® o@BajogHU8 DS af)MDEB06MGo, @ER LVMCEUOAIW)
SH@BMINasslalgle aldlmueEBgae RIMEOTIRISS O@QOWENIMWEBRES.
aodlmaje @mooes)'lw'lgsm“ af)(MBBO®EHIMRe  All@2MBMIAB  agam
af)&eeMM aidglal 8dadioven osmsl aunale a0QeMeae SO
Qv @eaeuecllgan  doeiwsal@d slwoed Aalsle  qudagss
HGBMIN|SS MRS, BN ITBD aVRENUB agmlaes
aldWloia)ss 6@ aoadaysdlae caldMlees 6&HISEMO® Moo WaldBud

OQJ%)G)@:OQ%?(TTO .

&S0OM  H@MBMINASS  af®HEOTVMY G0 @dadlmil@d  eElqud
s)_ru%ﬂﬁgg CR 45/2006-)0 mmid esHmilem@d 8@ ajMOEMIaHeMo
MSOMIM 63l Wlaldleal ageomslaje MVAHIWB OWBTIHAILHEO
2JDOAIOAIGEOMEMRDo Sl GBIV afFOODIT  OEBPNTVOMIBES
con@D@moaeI® algewaqldl alueraow dleqjods aoees eamd Mmsals]

/4
aLile-ElesnenR@n6My.

34. Based on Ext.P1, the 7™ respondent was suspended
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and re-investigation was conducted in the crime as evident in
Ext.P2 order. Based on Ext.P2, the 3™ respondent re-
investigated and submitted a detailed final report before the
Judicial First Class Magistrate Court, Karunagappally as
evident by Ext.P3. In Ext.P3 also, there is clear finding that
the petitioner was falsely implicated in the case. It will be

beneficial to extract the relevant portion of Ext.P3.

"o eemie® aluesnow  @remicstemomiled 25.02.2006 o 6o
MIBHQYES CNQDIOMRIBS 6algSIUd ald@gl, (OIWIW (J&HOUD
@oamilesam  alsle@e aldlMeE.  al@lewwowMEU3 ms«m’l@ﬂ%gggo
22, 23 agil auostled  GRO® emdls HeEgssomoem. Sl
al@leuweowmM@I@d 1-)0 MUOBHQe &S@o EHIS HETROWI MUBla]eBdQo
S aRlegmss &S8OI MM  GHEMRSODOIR  aldEIWo
(@) H00BlER@OI00 ag)am Al OoI@d (@J0udlem @ROMY
am%ﬂggg@oamaﬁ HGBDM0. 0w @iamilsfammm  alsled
alAMEIDSs  &HSOTIEMWSED  dlMe  HEMROTIW@IW®  2I0EIWo
@BOUBlOM@BOOEI@IEN GREMIHENOEI3  CENIIRLIOISISSB@I6.
38-)0 MLosdlQes @REMInUMOIEE 6QISeS HIOYBBGEo  FD(JHI0
O@EMM@I6EM.

@H®ouWdlom @ROMY ©aIP@MOV]  GQIOIEIQ  EOIWHIEI 6Qlyss
2a0qN@  6©®QIV] OQIOIEHW®IET. o] dldon] (@dleow @rOMY
©21QEOAIM Y 7, 8, 22, 23 afl quostleges enodle:glad almo.
dleeWM.  ojdepa0w]  emdiuigeseadem. oD  emmieeal
e@IME@o® 5 algd &momilad 9egwe. 4 algd eI, 25.02.2008 oy
GOMRSOM@IQ]  SYmTUNAI, AOINT@  AlOQM@E]. D edmMilod
OUB6AISTIW  2l0EIWo  HEERFOD®  (@OIWIQ  (@EIUE  QIOSESE
@oamUlsfaam alsle® aidlvegwss s:sovilodogamailameacs).
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MISH ORFHBESQo, BREMIAUMOTIB BHHROTIW HDEINIBSESW0o
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af)MO@ Sl 2l0EIWo 1-)0 MISHQYSS EMPDICMI@ Sl HSOTIMSOY
Aoy ORGSO ®).

CHM  HMBalSlg®I®  9ERPNMUAR  &BOIT MM HEERSOT
2l0EOWo  (@JHOUBIER@OEIe o) BH@MOIWIHIe )0 TVLIBHIQ.
alddgle Slwoem  @lmundmo  EaBE®OQ] amqeNERmM @Y.
210000 BHEOERGOM  MoRAUMVOLK (@)U QUISHE @Ml oflamm
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INOB@OOI@E  MSAN  HOOKBBUES — QRMITVAOQIET  GEEIBUD
@@ooooesﬂ@ﬂ%ggmf af)Mo &omm&l@lgggmoaﬁ.

G@REMIHUEMOITS (&S, algldalaisgulales dleaiwll emodlajeud
62l DalgdaiMe MSOTIAUMMOIQ,  SIWIM  210EIQ & 4|QAISQIAOQS
WIO®ITm OEOIRISS nITWAHlej06@., D eHMIeRI H@ITEIQOICS
GHOTRSOM  2l0EIWo  (JBHIUGlOM@E06@ATY  @REMIAUMOTOIG3
eaiglaaigesmosm.

BB |OEION @REMIUEM OISR HOTRODE)HEESQo,
MISHO20FHBESQo - @RSIMOIMOETIB  H@BMINaSs  afdee VA
coeileal mil. @@ Mo 45/06 -)o0 MMIB eHMIBR! TIWIQ 680
dlojfled B@MInalssl @og)eflad @rElmos’ aisesn gdlalcd @:dlilwd
©@ol@d  algled  ©oceInId  adM@  @OUE  &QENIMENEQATY
DOMREENIOWe AUMISSB@ 6.

@REMIHUMOMOR! HERBOL)B:UB (Jdrd@0, OV GHMIOR! (OIS
cmdm»’l%gg e508) HoJQI@ HGBMINAISS] @IL)IT B:RIEUBEIGAJ®.
dllegidlad  @rEMos’ aises gdaled e:dlomoiad algled  eocalnind
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oflmuoom@o’ alaoe H00f e.aQM@IMOQ] enigd: eHISE PMIe S,
@0 EnlbH 5)OB0880M.

H@Monalssl coaleal mil.erd. 45/06 @ DUBEAS®OI® emMeel
OOIEMTE  2l0EOWo  @EHIWE  af)MNWIUE  ARNSHY  @OaMUlg]aamn
Alslngooss &:a8CmI@ Moo BHEENRSOM@IMIL)e, @JdGHIUBIM IBMIT3
al@lee@an @;@m«m’lmﬂ@g@«sﬂmoego, Sl aEIQOTIleN @IN@®A
OSAMUNEEAC @OEMIaHEMEBRUB MSOTNQ @@, @REMAEIQIMIo
HOMRGOD,  20EIIQ]  al§gsamuoI®  ekIgl  Hojeicd
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@RWIGIQIEd  VEIWEINIMG @Gy GR@IWMIEEN), Il ailnd
H@BMONaSsl ©gEled @9al  aleRD@OEDBIGE  aldqmi - lleaedlod
aldqni 6oERgdlol@d 7/655 wlalesd algled @moamilslamme 0eEajoud
©9QA  ale@o®  3-)0 wddWl@d  375/08 Mm@  edSlsoml@d
@MIEBMDAOW 6.6 EUaRIB a6 BIBWAIOMI, B8
ol H@BMINASEl @)@ @EQl  AlERUOQOTIT  AldQ)M
allegigdl@d aloq)mi e6@EBgdlaicd 7/655 walalesd alglad @moamilsjammmo.
0G0 Pl ale@O@E® 3-)0 Adled 375/08 MMIB 6)E:3lSOiws
@Miemmo@ano@  wleleg] alded ©0m @ey @RUIEIBAlEMI
QIO @O0 6NINULQYo o88™oQ] @REMIaHUEM D@D
HeemROvIQIglel.

oD eHMIRUBOAS  20EIW.,  ERYWWESMISEMAT  DDAUNOWQo

eaiglanaiglal. sl 210EIQ OO L0OB®A OSNOWEWI
crgoeﬁd'lordmm@mc@o HEOMRI®OIIM HYleowiglelo @R
M0 2IRYOI@E  BH@MINAIss]  eoaieal mil.ard@. 45/06-)0 maud
edmMIleal O®INEOW 210EIQOIOM
osamunem/aysd sjamaoesgald emdlal aidlasam goss @REMIAHEM.
ST, 60 eBHM  eOslewengo alSle@l@d Gal@moY
OO EQUIB:MNDITY 6NlaO. CHISO) QMU avalme
(GTDGQJCB:SJ]%G)@:OQ%(TTO.”

35. It is true that the suspension of the 7" respondent

was challenged by the petitioner before this Court which
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resulted in Ext.P6 judgment by which the Division Bench of
this Court set aside the suspension order. But in Ext.P6, this
Court has not considered the merit of the allegation raised
against the 7 respondent. This Court observed that, it is to
be established in the disciplinary proceedings and
departmental enquiry. Moreover, a perusal of Ext.P7 bail order
will show that similar allegations are there against the 7%
respondent and this Court was even pleased to grant

anticipatory bail to the accused in that case exercising the

extraordinary jurisdiction under Sec.438 Cr.P.C.

36. Therefore, it is clear that the petitioner was
implicated in crime No. 45/2006 of Karunagappally Excise
Range falsely at the instance of the 7™ respondent, and he
was in jail for 76 days in connection with the above case.
Hence, there is a violation of the fundamental right of the
petitioner guaranteed under Article 21 of the Constitution of
India and therefore, the petitioner is entitled to compensation

from the State.
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Payment of compensation

37. This Court has already found that the fundamental
right guaranteed under Article 21 of the Constitution of India
to the petitioners are infringed in these cases. In such
circumstances, the State is bound to pay compensation to the
petitioners. In both these cases, this Court already found that
the cases registered against the petitioners are falsely foisted
at the instance of the officials and other parties. Some of
them are parties in this writ petition. This Court has issued
notice to them. Some of them appeared and argued the case.
Some of them refused to appear in the case. The State is now
directed to pay compensation because of the illegal activities
of some identifiable persons, which is dealt with by this Court
in the earlier paragraphs in detail. Therefore, the State should
pay the compensation to the petitioners in this case and the
same should be recovered from the persons, who are
responsible for the illegal confinement and illegal registration

of cases against the petitioners in these writ petitions. The
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tax paying citizens should not be burdened with this liability.
Therefore, the State should pay the amount and should take
appropriate steps to recover the same from the parties who
are responsible for the registration of the cases against the
petitioners and who are responsible for the illegal
confinement of the petitioners by infringing the personal

liberty of the petitioners.

The Quantum of compensation

38. The fixation of the quantum of compensation is a
difficult task in a writ petition even if the victims are entitled
to compensation under the public law remedies for the
infringement of fundamental right. Therefore, this Court can
fix a reasonable amount considering the facts and
circumstances of each case and the petitioners can be allowed
to approach the civil Court, if they are entitled more amount
as compensation. The quantum of compensation depends
upon the facts and circumstances of each case. In Sube

Singh v.State of Haryana and others [(2006) 3 SCC



W.P.(C).No.32519 of 2010
& 24692 of 2011
58

178], the Apex Court considered this point in paragraph 38,

which is extracted hereunder :

“38. It is thus now well settled that the award of
compensation against the State is an appropriate and
effective remedy for redress of an established infringement
of a fundamental right under Art.21, by a public servant. The
quantum of compensation will, however, depend upon the
facts and circumstances of each case. Award of such
compensation (by way of public law remedy) will not come in
the way of the aggrieved person claiming additional
compensation in a civil court, in the enforcement of the
private law remedy in tort, nor come in the way of the
criminal court ordering compensation under S.357 of the

Code of Criminal Procedure.”

39. In Shyam Balakrishnan's case (supra), this
Court, after ordering compensation, observed that the
petitioner in that case would have been entitled to a higher
amount of compensation considering the trauma and mental
agonies suffered by him. Hence, this Court was pleased to
grant liberty to claim compensation through Civil Court after
directing the State to pay a sum of Rs.1,00,000/-. The

petitioner in W.P.(C.) No. 32519/2010 was aged 40 at the
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time of filing this writ petition (in the year 2010). He was in
illegal confinement in the year 2004. As far as the petitioner
in W.P.(C.) No. 24692/2011 is concerned, he was aged 42 in
the year 2011, that is when this writ petition was filed. He
was in illegal confinement in the year 2006. A man in jail
alone will know the trauma faced by him. Even if the jail is
constructed with beautiful walls and contain a good
atmosphere, it is not a consideration at all for fixing
compensation, because jail is always jail. As I observed in the
beginning of this judgment that the father of the Nation said
that “men in prison are civilly dead and have no claim to any
say in policy”. Nelson Mandela said, no one truly knows a
nation until one has been inside its jail. The famous legend

Malayalam Poet 'Vallathol Narayana Menon' in one of his

poem stated like this :

"ENINRYE B06rUM @Sleloeemesle)o

ENIMULMo ENINUWMo @AM aldEI@D "
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The background of the above poem is about the confinement
of a parrot in a cage and it is a conversation between a small
girl child with a parrot. The girl is requesting the parrot to
speak to her after giving fruits, milk, and honey to the parrot
in a silver bowl. But the poet narrates the feeling of the
parrot and said that even if the cage is constructed with gold,
the confinement is always a confinement. Just like that, the
four walls of a jail create a complete restrain to a prisoner,
even if there is good food, good climate, beautiful walls, or
good people around the prisoner.

40. Therefore, confinement is always confinement and
if a person wants to know about the same, he should face
that situation. If the door of a room or a toilet is
unfortunately locked from the outside when a person is
inside, that person knows the effect of confinement.
Therefore, this Court cannot fix the compensation in tune

with the mental trauma faced by the petitioners in these
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cases through money. It is an admitted fact that the
petitioner in W.P.(C). No.32519 of 2010 was in custody for 55
days and the petitioner in W.P.(C). No0.24692 of 2011 was in
custody for about 76 days. It is also now an admitted fact
that the registration of case against these petitioners was
with some ulterior motive and it is a false case registered
against them at the instance of some other persons. The
petitioner in  W.P.(C). N0.24692 of 2011 prayed an amount of
Rs.5,00,000/- as compensation. The petitioner in W.P.(C).
No0.32519 of 2010 has not claimed any fixed amount, but his
prayer is to pay sufficient and adequate compensation fixed
by this Court. From the facts and circumstances of these
cases, I think the State should pay an amount of
Rs.2,50,000/- each to the petitioners and the petitioners are
at liberty to approach the competent civil Court, if they are
entitled to more compensation in the peculiar facts and

circumstances of these cases.
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The Search, seizure, arrest and investigation of Abkari

cases in the State

41. A perusal of the facts in these two cases will raise a
serious question about the search, seizure, arrest etc: in
abkari cases in the State. The State Government should take
serious note of the same. This Court while hearing criminal
appeals against conviction and sentence imposed by the trial
court, it could be seen that 50% of the cases are with same
stereo type allegations. The same stereo type allegations will
be like this: When the Excise party is proceeding in a jeep or
through a passage, a person will be coming from the opposite
side with a can or a bottle. After seeing the Excise party, the
person will be perplexed and he will try to escape. Then the
Excise party will apprehend him and seize the contraband.
One of the senior lawyers who argued before this Court in an
appeal filed against a conviction and sentence in an abkari
case said that he is coming from an area where maximum

number of abkari cases are registered. The lawyer said that
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he had never seen a person coming with a can through the
road in that area in his lifetime, as stated by the stereo type
versions of the Excise officials. The lawyer also argued that
why the suspected persons are coming only through the way
in which the Excise officials are passing itself will create a
doubt. I do not want to make any observation about the same
because hundreds of such cases are pending before this Court
and in the trial court. Any general observation by this Court
may influence the pending cases in the lower courts. But, as I
observed, there are stereo type allegations in these type of
cases. In these two cases also, the prosecution case against
them is the same. The petitioners were in the road and the
Excise officials found them and the petitioners perplexed and
thereafter on search, the contraband is seized. In these two
cases, after further investigation, the Excise officials found
beyond any reasonable doubt that the allegation against the
petitioners are false and it is a foisted case against the

petitioners at the instance of their enemies. The same is the
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defence taken by the accused in almost all criminal cases. In
such situation, in my opinion, a detailed study or enquiry is
necessary by a competent person appointed by the State
about the manner in which arrest, seizure, investigation, etc
in abkari cases have been made at least for the last 5 years
and whether there is any further change in the mode of
investigation is necessary. The sentence that can be imposed
by the Court in abkari cases is severe. Section 41A of the
Abkari Act contemplates serious restrictions for granting bail
to an accused. It will be better to extract Section 41A of the

Abkari Act:

"41A. Offences to be cognizable and non-bailable. -
(1) Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (Central Act 2 of 1974),-

(a) every offence punishable under this Act shall be
cognizable;

(b) no person accused of an offence punishable for a
term of imprisonment of three years or more under this Act
shall be released on bail or on his own bond unless-

(i) the Public Prosecutor or the Assistant Public
Prosecutor, as the case may be, has been given an

opportunity to oppose the application for such release, and
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(ii) where the Public Prosecutor or the Assistant Public
Prosecutor, as the case may be, opposes the application, the
Court is satisfied that there are reasonable grounds for
believing that he is not guilty of such offence and that he is
not likely to commit any offence while on bail.

(2) The limitations on granting of bail specified in clause(b) of
sub section (1) are in addition to the limitations under the
Code of Criminal Procedure, 1973 (Central Act, 2 of 1994) or

any other law for the time being in force on granting of bail]”

42. If the Public Prosecutor or Assistant Public
Prosecutor opposed the bail application, the Court can grant
bail only if the Court is satisfied that there are reasonable
grounds for believing that the accused is not guilty of such
offence and that he is not likely to commit any offence while
on bail. How the Court can decide whether an accused will or
will not commit the offence in future or how the Court can
decide at the stage of bail, that the accused has not
committed the offence? Therefore once an allegation is raised
against the accused in an Abkari case, the jurisdiction of the
Court to release the accused is very limited. This Court and

the Sessions Court invoke the powers under Section 438
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Cr.P.C only rarely in Abkari cases. Of course these restrictions
were imposed because of the serious nature of the offence
and to eradicate the illicit manufacture of liquor. But in such
situation, there cannot be any false implications against
innocent persons due to private disputes. Now, if an abkari
officer is having enmity with a person, he can easily implicate
that person as an accused if there is a bottle and small
quantity of illicit liquor. These two cases are the classic
examples in which two innocent citizens were implicated
falsely in an Abkari case. In the Narcotic Drugs and
Psychotropic Substance Act cases, the search is necessary in
certain situations in the presence of a gazetted officer. But as
per Section 36 of the Abkari Act, while conducting the search
the same is to be made in accordance to the Code of Criminal
Procedure, provided that the persons called upon to attend
and witness such searches shall include at least two persons
neither of whom is an Abkari, Police or Village Officer. If a

study is conducted in the disposed cases in Abkari matters, it
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can be seen that in 70% to 90% of cases, the independent
witnesses are turned hostile. There may be several reasons
for the hostile attitude of the independent witnesses. But
when the independent witnesses turning hostile in almost all
cases, this is a serious concern which is to be looked into by
the Government and legislature. Therefore the manner in
which the search, seizure and investigation of the Abkari
cases is conducted in the State is to be revisited by the
Government/Legislature by conducting an appropriate study
or enquiry and based on the same, if necessary, should make
appropriate amendment in the Abkari Act. Of course this
Court cannot direct to make legislation by the Legislature but
can observe that it is a serious concern to be looked into by
the Government and Legislature. Therefore a copy of this
judgment is to be forwarded to the Chief secretary to
Government for a detailed study/enquiry and an action taken
report should be submitted before this Court by the 1

respondent within six months.
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Conclusions

In the light of the above discussion, these two writ
petitions are disposed of in the following manner:

i. The petitioners in W.P.(C)Nos.32519/2010 and
24692/2011 are entitled Rs.2,50,000/-(Rupees Two
lakhs fifty thousand only) as compensation for their
illegal arrest and detention by the Excise Officials.

ji. The 1 respondent will pay the above
compensation amount of Rs.2,50,000/-(Rupees Two
lakhs fifty thousand only) each to the petitioners in these
writ petitions, within a period of two months from the
date of receipt of a copy of this judgment.

iii. The State will recover the above amount from
the persons responsible for the illegal arrest and
detention of the petitioners after giving them an
opportunity of hearing.

iv. The State Government will conduct a

study/enquiry about the search, seizure, arrest and
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investigation made in Abkari cases for the last five years
by appointing an appropriate person and will do the
needful in accordance with law.

v. The action taken report based on this direction
should be submitted by the 1 respondent before this
Court within six months.

vi. Registry will forward a copy of this judgment to

the Chief Secretary, State of Kerala, forthwith.

sd/-
P.V.KUNHIKRISHNAN
JUDGE
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APPENDIX OF WP(C) 32519/2010

PETITIONER EXHIBITS

EXHIBIT P1 TRUE COPY OF THE FINAL REPORT IN CRIME
NO.81/2004 DATED 14.05.2004 BEFORE THE
JUDICIAL FIRST CLASS MAGISTRATE COURT-1,
PUNALUR.

EXHIBIT P2 TRUE COPY OF THE FINAL REPORT DATED
30.05.2005 IN CRIME NO.174/2004 BEFORE
THE JUDICIAL FIRST CLASS MAGISTRATE
COURT-1, PUNALUR.

EXHIBIT P3 TRUE COPY OF THE COMPLAINT DATED
22.09.2004 FILED BY THE PETITIONER BEFORE
THE COMMISSIONER OF EXCISE.

EXHIBIT P4 TRUE COPY OF THE INQUIRY REPORT SUBMITTED
BY THE EXCISE VIGILANCE OFFICER,
THIRUVANANTHAPURAM DATED 09.02.2005.

EXHIBIT P5 TRUE COPY OF THE INQUIRY REPORT SUBMITTED
BY P.SALIM, DY.COMMISSIONER OF EXCISE,
EXCISE INTELLIGENCE AND INVESTIGATION
BUREAU, THIRUVANANTHAPURAM DATED
30.01.2007

EXHIBIT P6 TRUE COPY OF THE FINAL REPORT (REFER
CHARGE) FILED BY J.SASIDHARAN PILLAT,
CIRCLE INSPECTOR OF EXCISE, EXCISE
ENFORCEMENT AND ANTI NARCOTIC SPECIAL
SQUAD, KOLLAM IN ANCHAL EXCISE RANGE
CRIME NO.31/2004 BEFORE THE JUDICIAL
FIRST CLASS MAGISTRATE COURT-1, PUNALUR
DATED 20.12.2006

EXHIBIT P7 TRUE COPY OF THE ORDER OF THE JUDICIAL
FIRST CLASS MAGISTRATE COURT-1, PUNALUR
DATED 11.01.2007 IN ANCHAL EXCISE RANGE
CRIME NO.31/2004.

EXHIBIT P8 TRUE COPY OF THE PROCEEDINGS OF THE 2ZND
RESPONDENT DATED 21.07.2007 REGARDING THE
3RD RESPONDENT.
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EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

RESPONDENT EXHIBITS

EXHIBIT R5 (A)

EXHIBIT R5 (B)

P9

P10

P11

P12

P13

P14
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TRUE COPY OF THE PROCEEDINGS OF THE 2ZND
RESPONDENT DATED 21.07.2007 REGARDING THE
4TH RESPONDENT.

TRUE COPY OF THE PROCEEDINGS OF THE 2ND
RESPONDENT DATED 21.07.2007 REGARDING THE
5TH RESPONDENT.

TRUE COPY OF THE PROCEEDINGS OF THE 2ND
RESPONDENT DATED 21.07.2007 REGARDING THE
6TH RESPONDENT.

TRUE COPY OF THE LETTER DATED 03.06.2010
OF THE PUBLIC INFORMATION OFFICER, EXCISE
RANGE OFFICE, ANCHAL.

TRUE COPY OF THE FINAL REPORT FILED BY
P.K.SANU, CIRCLE INSPECTOR OF EXCISE,
EXCISE ENFORCEMENT AND ANTI NARCOTIC
SPECIAL SQUAD, KOLLAM IN ANCHAL EXCISE
RANGE CRIME NO.31/2004 BEFORE THE
JUDICIAL FIRST CLASS MAGISTRATE COURT-I,
PUNALUR DATED 25.03.2007.

TRUE COPY OF THE LAWYER NOTICE DATED
08.09.2010.

TRUE COPY OF THE JUDGMENT DATED
04.01.2019 IN C.C.NO.100/2005 OF THE
JUDICIAL FIRST CLASS MAGISTRATE COURT
-II, PUNALUR.

TRUE COPY OF THE ORDER DATED 09.02.2010
ISSUED BY GOVERNMENT OF KERALA.
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APPENDIX OF WP(C) 24692/2011

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

RESPONDENT EXHIBITS

P1

P2

P3

P4

P5

P6

P7

SKS

TRUE COPY OF THE INQUIRY REPORT DT.
11.3.2008 SUBMITTED BY THE 6TH RESPONDENT
BEFORE THE SECRETARY TO THE GOVERNMENT,
DEPARTMENT OF TAXES

TRUE COPY OF THE ORDER DT. 03.05.2008

TRUE COPY OF THE FINAL REPORT IN CRIME
NO.45/2006 ON THE FILE OF HONOURABLE JFCM
AT KARUNAGAPALLY

TRUE COPY OF THE LETTER NO. 2282/F2/2011
DT 9.3.2011

TRUE COPY OF THE JUDGMENT DT. 09.07.2008
IN WPC NO. 20619/2008

TRUE COPY OF THE JUDGMENT DT. 05.09.2008
IN WA NO. 1718/2008

TRUE COPY OF THE ORDER OF THIS HONOURABLE
COURT IN BA NO. 6541/2008 DT .14.11.2008

NIL

//TRUE COPY//

P.A. TO JUDGE



