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IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN

TUESDAY, THE 5TH DAY OF APRIL 2022 / 15TH CHAITHRA, 1944

WP(C) NO. 32519 OF 2010

PETITIONER/S:

ANILKUMAR A.B.

S/O.BALAKRISHNA PILLAI,, AZHATHIL PUTHAN VEEDU,, 
AYILARA P.O.,AYIRANALLOOR VILLAGE,PATHANAPURAM, 
KOLLAM-691312.

BY ADV SRI.SABU GEORGE

RESPONDENT/S:

1 STATE OF KERALA

CHIEF SECRETARY,, GOVERNMENT 
SECRETARIAT,THIRUVANANTHAPURAM-1

2 JOINT EXCISE COMMISSIONER

EXCISE HEAD QUARTERS,, THIRUVANANTHAPURAM -1

3 S.MOHANAN AGED 41 YEARS

S/O.SREEDHARAN,, SREEDHAR BHAVAN, PUTHENKAVUVILA,,
MARANALLUUR VILLAGE,NEYYATTINKARA-695 512.

4 A.MUHAMMED RASHEED, S/O.ABDUL RAHMAN

52 YEARS,KAVUVILA VEEDU,ELEMPAZHANNUR, KADAKKAL 
VILLAGE,KOTTARAKKARA - 691 536

5 A.ANZAR, AGED 33 YEARS

S/O.HASSANKANNE, HANEEZ MANZIL, 
CHAKKUVARACHKAL,KOTTARAKKARA-691508

6 BIJU KUMAR,

S/O.GOPALAKRISHNA PILLAI, AGED 38 YEARS, BIJU 
MANDIRAM, ETTIMOOD, THACHONAM MURI, KUMMIL 
VILLAGE, KOTTARAKKARA, PIN - 691 536
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7 SUDARSHANAN, S/O.KATHIRESAN

SUMITHA BHAVAN, OIL PALM GATE, 11TH MILE, 
EZHAMKULAM, ANCHAL, KOLLAM - 691 306

BY ADVS.

GOVERNMENT PLEADER

SRI.MATHEW B. KURIAN-R5

C.UNNIKRISHNAN (KOLLAM) – R4 AND R6

SRI.B.ASHOK SHENOY

SRI.ABU MATHEW

SRI.K.V.GEORGE

SRI.V.M.KURIAN

SMT.LAKSHMI B.SHENOY

SRI.H.B.SHENOY-R3

SRI.SOBHAN GEORGE

SRI.K.T.THOMAS

OTHER PRESENT:

SMT.DEEPA NARAYANAN, SR.GP

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION ON

24.03.2022, ALONG WITH WP(C).24692/2011, THE COURT ON 05.04.2022

DELIVERED THE FOLLOWING:
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IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN

TUESDAY, THE 5TH DAY OF APRIL 2022 / 15TH CHAITHRA, 1944

WP(C) NO. 24692 OF 2011

PETITIONER/S:

R.PRAKASH,RESIDING AT KUTTITHARAYIL 

VEEDU, ADINADU SOUTH P.O., KARUNAGAPALLY,, KOLLAM 
DISTRICT.

BY ADVS.

SRI.M.V.THAMBAN

SRI.B.BIPIN

SRI.R.REJI

SMT.REVATHY P.NAIR

SMT.THARA THAMBAN

RESPONDENT/S:

1 STATE OF KERALA,REPRESENTED BY 

SECRETARY TO THE GOVERNMENT, DEPARTMENT OF TAXES,, 
GOVERNMENT SECRETARIAT, THIRUVANANTHAPURAM-695001.     

2 THE COMMISSIONER OF EXCISE

THIRUVANANTHAPURAM-695001.

3 THE JOINT COMMISSIONER OF EXCISE

EXCISE INTELLIGENCE AND INVESTIGATION BUREAU,, EXCISE 
HEADQUARTERS, THIRUVANANTHAPURAM-695001.

4
THE ASSISTANT EXCISE COMMISSIONER
KOLLAM, KOLLAM DISTRICT-691001.

5
THE EXCISE RANGE INSPECTOR
KARUNAGAPALLY EXCISE RANGE, KOLLAM DISTRICT-690518
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6
THE EXCISE RANGE INSPECTOR
KARUNAGAPALLY EXCISE RANGE, KOLLAM DISTRICT-, 690518.

7
VIKRAMAN NAIR KOLABHAGATHU HOUSE
KULASEKHARAPURAM VILLAGE, KLAPPANA P.O., KARUNAGAPALLY 
TALUK, KOLLAM DISTRICT, PIN-690518.
BY ADV GOVERNMENT PLEADER, SMT. DEEPA NARAYANAN, SR.GP

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION ON
24.03.2022, ALONG WITH WP(C).32519/2010, THE COURT ON 05.04.2022
DELIVERED THE FOLLOWING:
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 [C.R]

P.V.KUNHIKRISHNAN, J.
--------------------------------

W.P.(C).Nos. 32519 of 2010  & 24692 of 2011  
----------------------------------------------------

Dated this the 5th day of April, 2022

JUDGMENT

Mahatma  Gandhi  shared  his  jail  experience  in  these

words: “Men in prison are “civilly dead” and have no claim to

any say in policy”1. Nelson Mandela, the great fighter against

apartheid, described his prison life in the following words: "No

one truly knows a nation until one has been inside its jail. A

nation  should  not  be  judged  by  how  it  treats  its  highest

citizens,  but  its  lowest ones”2.  An  American  journalist  by

======================================

1 Mahatma Gandhi shared his jail experience in different issues of Young India.
Also  available  in  :  Mahatma  Gandhi,  “The  Collected  Works  of  Mahatma
Gandhi”,  New  Delhi  :  Publication  Division,  Ministry  of  Information  and
Broadcasting, Government of India (1969).

2 Nelson Mandela in his book, “Long Walk to Freedom”.
Citation : Nelson Mandela, Long Walk to Freedom, Little Brown and Company,
(1994), p.23
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name Mumia Abu Jamal said the following about his prison

life: “Prison is a second-by-second assault on the soul, a day-

to-day degradation of the self, an oppressive steel and brick

umbrella that transforms seconds into hours and hours into

days.”3.  

2. Petitioners in these cases were admittedly arrested

and were in confinement for more than 50 days in connection

with two separate Abkari cases. It is also an admitted fact

that they were subsequently found to be innocent and were

exonerated by the investigating agency by filing subsequent

reports  before  the  Court  concerned.  The   petitioners   are

======================================

3 Mumia Abu Jamal in his book, “Live from Death Row”.
Citation  :  Mumia  Abu  Jamal,  Live  from  Death  Row,  ed.  Addison  Wesley
Publishing Company, (1995).
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 claiming compensation from the State for the infringement of

their fundamental rights under Article 21 of the Constitution

of India. Since common issues are coming for consideration in

these two cases, I am disposing of these two writ petitions by

a common judgment.

Facts of the case

W.P.(C). No.24692 of 2011

3. Petitioner was the accused in Crime No.45/2006 of

Karunagapally Excise Range, Kollam District. The allegation in

the  above  case  was  that  on  25.02.2006  at  5.15  P.M,  the

petitioner was found in possession of 4 litres of arrack in a 5

litre  bottle  near  Pavumba  Thekkum Muri  in  Karunagapally

Taluk by the Excise party headed by the Preventive Officer

one Mr.Vasudeva Kurup. The petitioner was arrested on the

spot, and he was in judicial custody for 76 days; and later, he

was enlarged on bail. According to the petitioner, the above

case is registered at the instance of the 7th respondent, who is
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also an officer  of the Excise Department,  because of some

personal  enmity  with  him.  Subsequently,  an  enquiry  was

conducted by the 6th respondent, and it was found that the

petitioner was falsely implicated. The 2nd respondent ordered

re-investigation  of  the  crime which  resulted  in  Ext.P3  final

report, by which it is concluded by the 3rd respondent that the

petitioner  is  innocent.  In  such  a  situation,  the  above  writ

petition is filed with the following prayers:

i. To issue a writ of mandamus or any other writ or order

directing  the  1st and  2nd respondents  to  implement

Exhibit  P1  and  P3  reports  and  to  take  appropriate

action against the 7th respondent.

ii. To  grant  compensation  of  Rs.  5,00,000/-  to  the

petitioner  for  having kept  him in  the  prison  on the

basis of a false and vexatious case and by misusing

the official machinery.

iii. To issue such other further reliefs as this Honourable

Court  may  deem  fit  and  proper  in  the  facts  and

circumstances of this case.

(SIC)

W.P.(C). No.32519 of 2010

4. According  to  the  petitioner  in  this  case,  the  7th
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respondent in this writ petition was the leader of a gang of

illicit  liquor traders. It is the definite case of the petitioner

that  the 7th respondent had close nexus with some of  the

officials in Anchal Excise Range and with some local political

leaders. It is contended by the petitioner that all the activities

done  by  the  7th respondent  and  his  gang  were  with  the

connivance of the officials in the Excise Range Office, Anchal.

The petitioner claims to be an agriculturist, and according to

him, he is conducting a rubber nursery and also cultivating

pineapple and banana in 3 acres of land taken on lease. It is

the case of  the petitioner that the 7th respondent, his wife

Mallika  and one Mani  alias Auto  Mani,  S/o.Sadasivan,  was

engaged in the distillation of illicit arrack near the petitioner's

farm. Their illicit distillation of arrack caused troubles to the

cultivation of the petitioner. The petitioner submitted several

complaints to Anchal Excise Range Office, but there was no

response.  He  then  filed  a  complaint  before  Eroor  Police

Station and the Police party raided the area and arrested the
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7th respondent. An FIR was registered against him as Crime

No.81/2004 on 20.04.2004, under Section 55(g) of the Abkari

Act. The petitioner was a signatory to the mahazar in that

case, and in the final report, the petitioner was cited as the

5th witness. Exhibit P1 is the final report submitted in Crime

No.81/2004. Consequently, the 7th respondent was put in jail

in connection with the said case. In vengeance to the same,

after the release of the 7th respondent from jail, respondents

5 and 7 colluded together and manhandled the petitioner. The

4th respondent was the Preventive Officer and respondents 5

and 6 were Excise Guards in Anchal Excise Range Office at

that point of  time. It  is  the case of  the petitioner that on

13.06.2004, the 7th respondent and the 5th respondent Excise

Guard, with the assistance of one Suresh, S/o.Sundareshan

and Thulaseedharan Pillai,  S/o.Chellappan Pillai, wrongfully

restrained  the  petitioner  by  force  while  traveling  on  his

motorbike by putting a jeep across and assaulted him, and

even attempted to kill him. The petitioner further contended
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that  he  somehow  escaped  from  the  scene  and  made  a

complaint  before  Eroor  Police  Station.  Subsequently,  on

18.06.2004, respondents 3 to 6, along with 3 other excise

guards,  namely  Satheesan  K,  C.L.  Sunil  and Soman Pillai,

came to the farmhouse of the petitioner and arrested him,

saying that it was based on the order of the Minister. He was

implicated in Crime No.31/2004 of Anchal Excise Range. It is

the  case  of  the  petitioner  that  respondents  5  and  6  had

brutally assaulted the petitioner while he was in custody at

the Excise Range, Anchal and  demanded bribe to release him

from the case. The petitioner refused the demand, and it is

the case of the petitioner that he was produced before the

Court  concerned  and  was  remanded.  The  petitioner  was

released on bail  only on 12.08.2004, i.e.,  after 55 days of

imprisonment. Subsequently, on enquiry with the Eroor Police

Station,  the  petitioner  came  to  know  that  no  case  was

registered on the incident that occurred on 13.06.2004. Then

he  filed  a  private  complaint  before  the  Judicial  First  Class
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Magistrate Court – I, Punalur on 03.09.2004 and the same

was  forwarded  to  the  Police  and  subsequently  Crime

No.174/2004  was  registered.  After  investigation,  the  final

report  was  submitted  in  the  above  case  and  the  same  is

pending as C.C.No.100/2005. Ext.P2 is the final report dated

30.05.2005.

5. Meanwhile,  the petitioner sent complaints to the Chief

Minister of Kerala and other officials, as evident by Ext.P3. As

per the direction of the Commissioner of Excise, the matter

was  enquired  into  by  the  Excise  Vigilance  Officer,

Thiruvananthapuram  and  as  per  Ext.P4  report,  the  Excise

Vigilance  Officer  found  that  the  petitioner  was  falsely

implicated  in  Crime  No.31/2004  due  to  the  nexus  of

respondents  5  and  6  with  notorious  criminals.  It  is  also

requested by the enquiry officer  to suspend respondents 5

and  6  from  the  service  and  to  initiate  disciplinary  action

against  respondents  3  to  6.  It  was  further  asked  to

investigate Crime No.31/2004 of Anchal Excise Range Office
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by an Officer above the rank of Circle Inspector. Based on

Ext.P4, respondents 5 and 6 were suspended from service,

and the Circle Inspector of Excise, Excise Enforcement and

Anti  Narcotic  Special  Squad,  Kollam,  was  directed  to

investigate Crime No.31/2004. Later disciplinary proceedings

were initiated against respondents 3 to 6, which resulted in

Ext.P5 enquiry report. Crime No.31/2004 was investigated by

the Circle Inspector of Excise, Excise Enforcement and Anti

Narcotic Special Squad, Kollam and the investigating officer

submitted  a  refer  report  before  the  Court  in  Crime

No.31/2004,  as  evident  by  Ext.P6.  But  Ext.P6  was  not

accepted  by  the  learned  Magistrate  and  Ext.P7  order  was

passed  by  the  Court  to  conduct  investigation  in  this  case

according to law. Subsequently, the petitioner obtained the

details regarding the disciplinary proceedings initiated against

respondents 3 to 6. Exts.P8 to P11 are the proceedings of the

Joint  Excise  Commissioner,  Thiruvananthapuram  dated

21.07.2007, regarding the disciplinary  proceedings   initiated
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against respondents 3 to 6.  The 2nd respondent had imposed

a penalty by barring two increments without cumulative effect

for two years, after taking a lenient view.  

6. Thereafter the petitioner filed an application under

the Right to Information Act 2005 in the Excise Range Office,

Anchal,  on  26.05.2010  regarding  his  case  and  he  was

informed  vide  letter  dated  03.06.2010  that  final  report  in

Crime No.31/2004 had been filed on 25.03.2010. Ext.P12 is

the letter dated 03.06.2010 of the Public Information Officer,

Excise Range Office,  Anchal.  The petitioner approached the

Judicial First Class Magistrate Court-I, Punalur and obtained

the final report filed by the Circle Inspector of Excise, Excise

Enforcement and Anti Narcotic Special Squad, Kollam. In the

final report, the petitioner and the 3rd accused in that crime

were deleted from the array of accused. Ext.P13 is the final

report.   It is the case of the petitioner that the petitioner was

falsely and maliciously implicated in a crime by the officials of
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 the 1st respondent and he was in illegal confinement for 55

days in violation of Articles 21, 14, 19(1)(d) and (g) of the

Constitution  of  India.  Hence  this  writ  petition  is  filed  with

following prayers:

i. Issue a writ  of  mandamus order or direction in the

nature  thereof  directing  the  1st respondent  to  pay

sufficient  and  adequate  compensation  fixed  by  this

Hon'ble Court to the petitioner within a time frame.

ii. Issue a writ  of  mandamus order or direction in the

nature thereof directing the 2nd respondent to impose

proper, effective and adequate penalty on respondents

3  to  6  in  accordance  with  the  gravity  of  offences

committed by them against the petitioner.

iii. Issue a writ  of  mandamus order or direction in the

nature thereof directing the respondents 1 and 2 to

initiate criminal prosecution against respondents 3 to

6 in accordance with law.

iv. Issue  such  other  writ  order  or  direction  as  this

Honourable  Court  deems  fit  and  necessary  in  the

circumstances of the case.

(SIC)

Contentions raised by the parties

7. Heard Adv.Sabu George for the petitioner in  W.P.
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(C).  No.32519 of 2010 and Adv.R.Reji  for  the petitioner in

W.P.(C). No.24692 of 2010. The learned Senior Government

Pleader  Adv.Deepa  Narayanan  appeared  for  the  official

respondents  in  both  these  writ  petitions.  Heard

Adv.H.B.Shenoy for the 3rd respondent, Adv.Mathew B. Kurian

for  the  5th respondent  and  Adv.C.Unnikrishnan  for

respondents 4 & 6 in W.P.(C).  No.32519 of  2010. Adv.Siju

Kamalasanan who filed vakkalath for 7th respondent in W.P.

(C).  No.24692  of  2010  originally  submitted  that  he

relinquished the vakalath.  Subsequently  no fresh vakkalath

was filed by any other lawyer on behalf of the 7th respondent.

8. The  counsel  for  the  petitioners  in  these  writ

petitions  raised  common  points.  They  submitted  that  the

petitioners in these writ petitions were in illegal confinement

thus  violating  their  fundamental  rights  guaranteed  under

Article 21 of the Constitution of India. The counsel submitted

that  even  the  Investigating  agency  concluded  that  the

petitioners  were  falsely  implicated  in  the  case.  In  such
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circumstances, the counsel submitted that, it is the duty of

the State to compensate the petitioners for infringing their

fundamental  right  under  Article  21  of  the  Constitution  of

India.  The  counsel  for  the  petitioners  relied  on  the

judgments of the Apex Court in Smt. Nilabati Behera alias

Lalita Behera v. State of Orissa and Others  [1993 KHC

919], Nambi Narayanan S. v. Siby Mathews and Others

[2018  (4)  KHC  598],  Shyam Balakrishnan  v.  State  of

Kerala  and  Others [2015  (3)  KHC  84]  to  support  their

argument that this Court can invoke the jurisdiction under

Article 226 of the Constitution of India to pay compensation

in appropriate cases in addition to the private law remedies

available to the aggrieved parties by approaching the Civil

Court.  The counsel  for  the petitioners submitted that,  the

petitioner’s  personal  liberty  was illegally  restrained by the

officials of the State and in such circumstances, the State is

bound to pay compensation to the petitioners. The counsel

appearing  for  the  petitioners  in  these  writ  petitions
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submitted  that  they  are  confining  their  relief  for  getting

compensation alone because the disciplinary proceedings are

already concluded by the disciplinary authority.  

9. The learned Government Pleader, on the other hand

submitted  that  the  State  is  not  responsible  for  paying

compensation  to  the  petitioners  because  it  is  only  a

dereliction of duty on the part of certain excise officials. The

Government Pleader  submitted that appropriate disciplinary

proceedings is already taken against those officials. Moreover,

the Government Pleader also submitted that this Court may

not entertain these type of writ petitions under Article 226 of

the Constitution because the State may not be able to adduce

evidence to substantiate their  case. The submission is that

remedy of the petitioners is to file a suit before the Civil Court

so  that  both  parties  will  get  an  opportunity  to  adduce

evidence. Hence the Government Pleader submitted that this

Court may not entertain the writ petition for compensation

under Article 226 of the Constitution of India.
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10. The counsel  appearing for  respondents  3  to  6  in

W.P.(C)No.32519/2012  also  submitted  that  this  Court  may

not  entertain  a  writ  petition  under  Article  226  of  the

Constitution  of  India  for  deciding  the  question  of

compensation. The counsel submitted that they will be able to

establish  before  a  competent  Civil  court  that  they  are

innocent, if a Civil Suit is filed. The counsel submitted that in

these type of cases, the private law remedy is to be followed

so  that  the  affected  parties  will  get  opportunity  to

substantiate their case.

Power of the High Court to award compensation under

Article 226 of the Constitution of India.

11. Article 21 of the Constitution of India protects the

life and personal liberty of a person. Article 21 says that, “No

person shall be deprived of his life or personal liberty except

according to a procedure established by law.”  It is a settled

position that, when the infringement of the fundamental right

is  established,  the Constitutional  Court  should  not  stop by
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giving  a  mere  declaration;  it  must  proceed  further  and

provide compensatory relief, not by way of damages as in a

civil action but by way of compensation under the public law

jurisdiction for the wrong done due to breach of public duty

by the State for not protecting the fundamental right to the

life of the citizen (D. K. Basu  V.  State of West  Bengal

[1997 KHC 245]). In paragraphs 42 and 44 of  D.K.Basu's

case  (supra) the Apex Court considered this point in detail,

which is extracted hereunder:

"42.  Some  punitive  provisions  are  contained  in  the

Indian Penal Code which seek to punish violation of right to

life. S.220 provides for punishment to an officer or authority

who detains or keeps a person in confinement with a corrupt

or malicious motive. S.330 and 331, provide for punishment of

those who inflict injury or grievous hurt on a person to extort

confession  or  information  in  regard  to  commission  of  an

offence. Illustrations (a) and (b) to S.330 make a police officer

guilty of torturing a person in order to induce him to confess

the commission of a crime or to induce him to point out places

where stolen property is deposited. S.330, therefore, directly

makes  torture  during  interrogation  and  investigation

punishable  under  the  Indian  Penal  Code.  These  statutory

provisions are, however, inadequate to repair the wrong done
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to the citizen.  Prosecution of the offender is an obligation of

the State in case of every crime but the victim of crime needs

to  be  compensated  monetarily  also.  The  Court,  where  the

infringement  of  the  fundamental  right  is established,

therefore, cannot stop by giving a mere declaration. It must

proceed further and give compensatory relief, not by way of

damages as in a civil action but by way of compensation under

the public law jurisdiction for the wrong done, due to breach

of public duty by the State of not protecting the fundamental

right to life of the citizen. To repair the wrong done and give

judicial  redress  for  legal  injury  is  a  compulsion  of  judicial

conscience.  

42A. Art.9(5) of the International Covenant on Civil and

Political Rights, 1966 (ICCPR) provides that "anyone who has

been  the  victim  of  unlawful  arrest  or  detention  shall  have

enforceable  right  to  compensation".  Of  course,  the

Government of India at the time of its ratification (of ICCOR)

in 1979 had made a specific reservation to the effect that the

Indian  legal  system  does  not  recognise  a  right  to

compensation for victims of unlawful arrest or detention and

thus did not become a party to Covenant. That reservation,

however,  has now lost its  relevance in view of the law laid

down  by  this  Court  in  a  number  of  cases  awarding

compensation for the infringement of the fundamental right to

life of a citizen. (See with advantage Rudal Shah v. State of

Bihar, 1983 (4) SCC 141 : AIR 1983 SC 1086; Rajendra Singh

v. Smt. Usha Rani, 1984 (3) SCC 339 : AIR 1984 SC 956,

Sebastian M. Hongrey v. Union of India, 1984 (3) SCC 82 :



W.P.(C).No.32519 of 2010  
& 24692 of 2011

22

AIR  1984  SC  1026;  Bhim  Singh  v.  State  of  Jammu  and

Kashmir,  1985 (4)  SCC 677 :  AIR 1986 SC 494,  Saheli  v.

Commissioner  of  Police,  Delhi,  AIR  1990  SC  513.  There  is

indeed no express provision in the Constitution of India for

grant of compensation for violation of a fundamental right to

life, nonetheless, this Court has judicially evolved a right to

compensation  in  cases  of  established  unconstitutional

deprivation of personal liberty or life. (See : Neelabati Behera

v. State (1993 AIR SCW 2366) (supra)).

44.  The  claim  in  public  law  for  compensation  for

unconstitutional  deprivation of  fundamental  right  to  life  and

liberty,  the  protection  of  which  is  guaranteed  under  the

Constitution,  is  a  claim  based  on  strict  liability  and  is  in

addition to the claim available in private law for damages for

tortious  acts  of  the  public  servants.  Public  law  proceedings

serve a different  purpose than the private law proceedings.

Award  of  compensation  for  established  infringement  of  the

indefeasible rights guaranteed under Art.21 of the Constitution

is a remedy available in public law since the purpose of public

law is not only to civilise public power but also to assure the

citizens that they live under a legal system wherein their rights

and  interests  shall  be  protected  and  preserved.  Grant  of

compensation  in  proceedings  under  Art.32  or  226  of  the

Constitution  of  India  for  the  established  violation  of  the

fundamental rights guaranteed under Art.21, is an exercise of

the Courts under the public law jurisdiction for penalising the

wrong doer and fixing the liability for the public wrong on the

State which failed in the discharge of its public duty to protect
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the fundamental rights of the citizen.”(emphasis supplied)

12. In paragraph 10 of the judgment in Rudul Sah V.

State of  Bihar and Another [AIR 1983 SC 1086:1983

KHC 498], the Apex Court observed like this:

“10.  We  cannot  resist  this  argument.  We  see  no  effective

answer  to  it  save  the  stale,  and  sterile  objection  that  the

petitioner may, if  so advised, file a suit to recover damages

from the State Government. Happily, the State's counsel has

not  raised  that  objection.  The  petitioner  could  have  been

relegated  to  the  ordinary  remedy  of  a  suit  if  his  claim  to

compensation was factually controversial, in the sense that a

civil court may or may not have upheld his claim. But we have

no doubt that if the petitioner files a suit to recover damages

for his illegal detention, a decree for damages would have to be

passed in that suit, though it is not possible to predicate in the

absence  of  evidence,  the  precise  amount  which  would  be

decreed in his favour.  In these circumstances, the refusal of

this Court to pass an order of compensation in favour of the

petitioner  will  be  doing  mere  lip  service  to  his  fundamental

right  to  liberty  which  the  State  Government  has  so  grossly

violated. Art.21 which guarantees the right to life and liberty

will be denuded of its significant content if the power of this

Court  were  limited  to  passing  orders  of  release  from illegal

detention. One of the telling ways in which the violation of that

right can reasonably be prevented and due compliance with the
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mandate  of  Art.21  secured,  is  to  mulct  its  violaters  in  the

payment  of  monetary  compensation. Administrative  sclerosis

leading to flagrant infringements of fundamental rights cannot

be corrected  by  any  other  method open to  the  judiciary  to

adopt.  The  right  to  compensation  is  some palliative  for  the

unlawful  acts  of  instrumentalities  which  act  in  the  name of

public  interest  and  which  present  for  their  protection  the

powers of the State as a shield. If civilisation is not to perish in

this country as it has perished in some others too well known

to  suffer  mention,  it  is  necessary  to  educate  ourselves  into

accepting that, respect for the rights of individuals is the true

bastion  of  democracy.  Therefore,  the  State  must  repair  the

damage done by its officers to the petitioner's rights. It may

have recourse against those officers."(emphasis supplied)

13. In  Railway  Board  V.  Chandrima  Das [AIR

2000 SC 988: 2000(1) KLT 655: 2000 KHC 120], the Apex

Court again considered this matter. Paragraph 9 of the above

judgment is extracted hereunder:

“9.  Various  aspects  of  the  Public  Law  field  were

considered. It was found that though initially a petition under

Art.226 of the Constitution relating to contractual matters  was

held  not  to  lie,  the  law underwent  a  change by  subsequent

decisions and it was noticed that even though the petition may

relate  essentially  to  a  contractual  matter,  it  would  still  be

amenable  to  the  writ  jurisdiction  of  the  High  Court  under
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Art.226. The Public Law remedies have also been extended to

the  realm  of  tort.  This  Court,  in  its  various  decisions,  has

entertained  petitions  under  Art.32  of  the  Constitution  on  a

number  of  occasions  and  has  awarded  compensation  to  the

petitioners who had suffered personal injuries at the hands of

the officers of the Government. The causing of injuries, which

amounted to tortious act,  was compensated by this Court  in

many of  its  decisions  beginning  from Rudul  Sah v.  State  of

Bihar, 1983 (3) SCR 508 : 1983 (4) SCC 141 : AIR 1983 SC

1086,  (See also:  Bhim Singh v.  State of  Jammu & Kashmir,

1985  (4)  SCC  677  :  AIR  1986  SC  494;  People's  Union  for

Democratic Rights v. State of Bihar, JT 1987 (1) SC 18 : 1987

(1) SCR 631 : 1987 (1) SCC 265 : AIR 1987 SC 355; People's

Union  for  Democratic  Rights  Thru.  Its  Secy.  v.  Police

Commissioner, Delhi Police Headquarters, JT 1989 Supp SC 1 :

1989 (4) SCC 730 : 1989 (1) SCALE 599; Saheli, A Woman's

Resources Centre v. Commissioner of Police, Delhi, JT 1989 (4)

SC 553 : 1990 (1) SCC 422 : 1989 (Supp.) SCR 488 : AIR 1990

SC 513; Arvinder Singh Bagga v. State of U.P., JT 1994 (6) SC

478 : 1994 (6) SCC 565 : AIR 1995 SC 117; P. Rathinam v.

Union  of  India,  1989  Supp  (2)  SCC  716;  In  Re.  Death  of

Sawinder Singh Grower, 1995 Supp (4) SCC 450 : JT 1992 (6)

SC 271 : 1992 (3) SCALE 34; Inder Singh v. State of Punjab, JT

1995 (9) SC 627 : 1995 (3) SCC 702 : AIR 1995 SC 1949; D.

K. Basu v. State of West Bengal, JT 1997 (1) SC 1 : 1997 (1)

SCC 416 : AIR 1997 SC 610).”

14. In paragraph 35 of the judgment in  Sube Singh
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V. State of Haryana and Others [AIR 2006 SC 1117:

2006  KHC  386],  the  Apex  Court  after  quoting  the  earlier

decision in Nilabati Behera v. State of Orissa (1993 SCC (Cri)

527) observed like this:

"35. The law was crystallised in Nilabati Behera v. State of

Orissa (1993 SCC (Cri) 527). In that case, the deceased was

arrested by the police, handcuffed and kept in police custody.

The next day, his dead body was found on a railway track. This

Court awarded compensation to the mother of the deceased.

J.S.  Verma,  J.  (as  he  then  was)  spelt  out  the  following

principles:

"[A]ward of compensation in a proceeding under Art.32 by this

Court or by the High Court under Art.226 of the Constitution is

a remedy available in public  law, based on strict  liability  for

contravention of fundamental  rights to which the principle of

sovereign  immunity  does  not  apply,  even  though  it  may  be

available as a defence in private law in an action based on tort.

(SCC p. 758, para 10)

* * *

... enforcement of the constitutional right and grant of redress

embraces  award  of  compensation  as  part  of  the  legal

consequences of its contravention.  ... 'a claim in public law for

compensation'  for  contravention  of  human  rights  and

fundamental freedoms, the protection of which is guaranteed in

the Constitution, is an acknowledged remedy for enforcement

and protection of such rights, and such a claim based on strict
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liability made by resorting to a constitutional remedy provided

for the enforcement of a fundamental right is 'distinct from, and

in addition to, the remedy in private law for damages for the

tort' resulting from the contravention of the fundamental right.

The defence of sovereign immunity being inapplicable, and alien

to the concept of guarantee of fundamental rights, there can be

no  question  of  such  a  defence  being  available  in  the

constitutional remedy. It is this principle which justifies award

of  monetary  compensation  for  contravention  of  fundamental

rights guaranteed by the Constitution,  when that is  the only

practicable  mode  of  redress  available  for  the  contravention

made by the State or its servants in the purported exercise of

their  powers,  and  enforcement  of  the  fundamental  right  is

claimed  by  resort  to  the  remedy  in  public  law  under  the

Constitution by recourse to Art.32 and 226 of the Constitution.

(SCC pp. 762-63, paras 16-17)" (emphasis supplied)”.

15. Again  in  Shyam  Balakrishnan  v.  State  of

Kerala  and Others [2015  (3)  KHC  84],  this  Court  also

observed that there could not be any difficulty in holding that

Article 226 can be molded for compensation for a victim of an

unlawful arrest. Similarly, in paragraph 3 of the judgment in

Bhim Singh, MLA  v. State of J. and K. and Others

[1985(4) SCC 677: 1985 KHC 761], the Apex Court observed
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like this:

“3. However the two police officers, the one who arrested

him and the one who obtained the orders of remand, are but

minions in the lower rungs of the ladder. We do not have the

slightest doubt that the responsibility lies elsewhere and with

the higher echelons of the Government of Jammu and Kashmir

but it is not possible to say precisely where and with whom, on

the  material  now  before  us.  We  have  no  doubt  that  the

constitutional  rights  of  Shri  Bhim  Singh  were  violated  with

impunity. Since he is now not in detention, there is no need to

make  any  order  to  set  him  at  liberty,  but  suitably  and

adequately compensated, he must be. That we have the right

to award monetary compensation by way of exemplary costs or

otherwise is now established by the decisions of this Court in

Rudul Sah v. State of Bihar, 1983 (3) SCR 508 : AIR 1983 SC

1086 and Sebastian M. Hongray v. Union of India, AIR 1984 SC

1026. When a person comes to us with the complaint that he

has been arrested and imprisoned with mischevous or malicious

intent and that his constitutional and legal rights were invaded,

the mischief  or  malice and the invasion may not be washed

away or wished away by his being set free. In appropriate cases

we have the jurisdiction to compensate the victim by awarding

suitable  monetary  compensation.  We  consider  this  an

appropriate case. We direct the first respondent, the State of

Jammu and Kashmir to pay to Shri Bhim Singh a sum of Rs.

50,000/- within two months from today. The amount will  be

deposited with the Registrar of this Court and paid to Shri Bhim

Singh.”
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16. In  Nilabati's  case  (supra),  the  Apex  Court

considered the matter in detail in paragraphs 33, 34 and 35

which is extracted hereunder:

"33. The public law proceedings serve a different purpose than

the  private  law  proceedings.  The  relief  of  monetary

compensation,  as  exemplary  damages,  in  proceedings  under

Art.32 by this Court or under Art.226 by the High Courts, for

established infringement  of  the  indefeasible  right  guaranteed

under Art.21 of the Constitution is a remedy available in public

law and is based on the strict liability for contravention of the

guaranteed  basic  and  indefeasible  rights  of  the  citizen.  The

purpose of public law is not only to civilize public power but also

to assure the citizen that they live under a legal system which

aims  to  protect  their  interests  and  preserve  their  rights.

Therefore,  when  the  Court  moulds  the  relief  by  granting

"compensation"  in  proceedings  under  Art.32  or  226  of  the

Constitution seeking enforcement or protection of fundamental

rights, it does so under the public law by way of penalising the

wrongdoer and fixing the liability for the public wrong on the

State  which  has  failed  in  its  public  duty  to  protect  the

fundamental rights of the citizen. The payment of compensation

in  such  cases  is  not  to  be  understood,  as  it  is  generally

understood in a civil action for damages under the private law

but  in  the  broader  sense  of  providing  relief  by  an  order  of

making 'monetary amends' under the public law for the wrong
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done  due  to  breach  of  public  duty  of  not  protecting  the

fundamental rights of the citizen. The compensation is in the

nature of 'exemplary damages' awarded against the wrongdoer

for the breach of its public law duty and is independent of the

rights available to the aggrieved party to claim compensation

under the private law in an action based on tort, through a suit

instituted in a court of competent jurisdiction or/and prosecute

the offender under the penal law.

34. This Court and the High Courts, being the protectors

of the civil liberties of the citizen, have not only the power and

jurisdiction but also an obligation to grant relief in exercise of

its jurisdiction under Articles 32 and 226 of the Constitution to

the victim or the heir of the victim whose fundamental rights

under Article 21 of the Constitution of India are established to

have  been  flagrantly  infringed  by  calling  upon  the  State  to

repair the damage done by its officers to the fundamental rights

of the citizen, notwithstanding the right of the citizen to the

remedy  by  way  of  a  civil  suit  or  criminal  proceedings.  The

State, of course, has the right to be indemnified by and take

such action as may be available to it against the wrongdoer in

accordance  with  law  through  appropriate  proceedings.  Of

course,  relief  in  exercise  of  the  power  under  Art.32  or  226

would be granted only once it is established that there has been

an infringement of the fundamental rights of the citizen and no

other form of appropriate redressal by the Court in the facts

and circumstances of the case is possible. The decisions of this

Court in the line of cases starting with Rudul Sah v. State of

Bihar,  (1983)  3  SCR  508  :  (AIR  1983  SC  1086),  granted
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monetary  relief  to  the  victims  for  deprivation  of  their

fundamental rights in proceedings through petitions filed under

Art.32 or 226 of the Constitution of India, notwithstanding the

rights available under the civil law to the aggrieved party where

the courts found that grant of such relief was warranted. It is a

sound policy to punish the wrongdoer and it is In that spirit that

the courts have moulded the relief by granting compensation to

the victims in exercise of their writ jurisdiction. In doing so the

courts take into account not only the interest of the applicant

and the respondent but also the interests of the public  as a

whole with a view to ensure that public bodies or officials do not

act  unlawfully  and  do  perform  their  public  duties  properly

particularly  where  the  fundamental  rights  of  a  citizen  under

Art.21 is concerned. Law is in the process of development and

the  process  necessitates  developing  separate  public  law

procedures as also public law principles. It may be necessary to

identify  the  situations  to  which  separate  proceedings  and

principles  apply  and  the  courts  have  to  act  firmly  but  with

certain  amount  of  circumspection  and  self  restraint,  lest

proceedings under Art.32 or 226 are misused as a disguised

substitute  for  civil  action  in  private  law.  Some  of  those

situations  have  been  identified  by  this  Court  in  the  cases

referred to by Brother Verma, J.

35.  In  the  facts  of  the  present  case  on  the  findings

already  recorded,  the  mode  of  redress  which  commends

appropriate is to make an order of monetary amend in favour of

the petitioner for  the custodial  death of her son by ordering

payment of compensation by way of exemplary damages. For
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the reasons recorded by Brother Verma, J.,  I  agree that the

State of Orissa should pay a sum of Rupees 1,50,000/- to the

petitioner  and a sum of  Rs.  1,000/-  by way of  costs  to the

Supreme Court Legal Aid Committee.  I concur with the view

expressed by Brother Verma, J. and the directions given by him

in the judgment in all respects.”

17. Article 9(5) of the International Covenant on Civil

and Political Rights, 1966 states that, ”Anyone who has been

the  victim  of  unlawful  arrest  or  detention  shall  have  an

enforceable right to compensation.” Though, our country has

not  endorsed  the  above  Covenant,  the  apex  court  has

approved the above right in a catena of decisions.  

18. In  Nambi Narayanan's case (supra), the Apex

Court  considered  this  point  again  in  paragraph  37  of  the

judgment and the same is extracted hereunder:

“37. If the obtaining factual matrix is adjudged on the

aforesaid principles and parameters, there can be no scintilla

of  doubt  that  the  appellant,  a  successful  scientist  having

national reputation, has been compelled to undergo immense

humiliation.  The lackadaisical  attitude of  the State police to

arrest  anyone and put him in police custody has made the
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appellant to suffer the ignominy. The dignity of a person gets

shocked when psycho - pathological treatment is meted out to

him. A human being cries for justice when he feels that the

insensible act has crucified his self  - respect.  That warrants

grant of compensation under the public law remedy. We are

absolutely conscious that a civil suit has been filed for grant of

compensation. That will not debar the constitutional Court to

grant compensation taking recourse to public law. The Court

cannot  lose  sight  of  the  wrongful  imprisonment,  malicious

prosecution, the humiliation and the defamation faced by the

appellant.”

19. In  Shyam  Balakrishnan's  case (supra),  this

Court after considering all  other decisions as on that date,

observed in paragraph 21 like this:

“21. Thus, there cannot be any difficulty in holding that

Art.226 can be moulded for compensation for a victim of an

unlawful arrest. The petitioner claimed a sum of Rs.1,00,000/-

as compensation. No doubt, he would have been entitled for a

higher amount of compensation considering the trauma and

mental agonies suffered by him. In that view of the matter,

with  liberty  to  claim any compensation if  otherwise can be

claimed by him before the Civil Court, the State shall pay to

the petitioner a sum of Rs.1,00,000/- (Rupees one lakh only)

as compensation.”
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20. From the above decisions of  the Apex Court  and

this Court, it is clear that, if the fundamental right of a citizen

guaranteed in the Constitution is found to be infringed, the

Constitutional Court cannot stop by giving a mere declaration.

As observed by the apex Court, it must proceed further and

give compensatory relief not by way of damages as in a civil

action  but  by  way  of  compensation  under  the  public  law

jurisdiction for the wrong done due to breach of public duty

by  the  State  for  not  protecting  the  fundamental  right

guaranteed by the Constitution to the life of the citizen. If a

person is confined in a prison and it is subsequently found

that the confinement is illegal because the person was falsely

implicated in the case, it is a clear case of infringement of the

fundamental right guaranteed to a person under Article 21 of

the  Constitution  of  India.  In  such  a  situation,  the

Constitutional  Court  should  step  in  and  compensate  the

aggrieved party. In appropriate case, the Constitutional Court

can allow the victims to approach the Civil Court for getting
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compensation  in  addition  to  the  amount  fixed  by  the

Constitutional Court, invoking the powers under Article 226 of

the Constitution of India.

Whether there is illegal confinement of the petitioners

in these cases.

21. In these two writ petitions, the petitioners were in

judicial custody because of a case registered by the Excise

department.  I  will  deal  with  the  facts  of  these  two  cases

separately:

a) W.P.(C)No.32519/2010

22. In  this  case  the  petitioner  was  arrested  in

connection with the registration of Crime No.31/2004 by the

Anchal Range and the case was registered under the Abkari

Act.  The  petitioner  was one of  the accused and the  other

accused  were  one  Raghu  and  Thulaseedharan  Pillai.  The

petitioner was in jail for 55 days in connection with the above

case. According to the petitioner, the case was registered at

the instance of respondents 3 to 6 who are the Excise officials
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and  7th respondent  who according  to  the  petitioner  was  a

leader  of  illicit  liquor  traders.  The  petitioner  submitted  a

complaint before the Chief Minister and other officials alleging

false implication. The matter was enquired into by the Excise

Vigilance  Officer,  Thiruvananthapuram  and  Ext.P4  enquiry

report  was  submitted  by  the  Excise  Vigilance  officer.  The

conclusions in Ext.P4 is important and the same is extracted

hereunder:

“VII.Conclusion:-

It is revealed in the Enquiry that the Excise Officials who are

bound to take legal action against the illicit liquor traders not

only  have  failed  to  book  them but  also  have arrested  this

innocent  petitioner  in  an  abkari  case  who  had  given

information regarding illicit distillation leading to the arrest of

a notorious criminal. The nexus of Sri.Bijukumar and Anzar,

Excise Guards with this notorious criminal alone is the motive

behind  this  trap.  This  intention  is  also  made  clear  by

assaulting the petitioner inside the Excise Range Office, Anchal

on 18.06.04 after 4.30 PM by these two Excise Guards.

1. This  petitioner  A.B  Anilkumar  was  falsely

implicated in Cr.No.31/04 u/s 55(g) of Abkari Act of Anchal

Range Office by A.Mohammed Rasheed, Preventive Officer.

2. The  seizure  mahazar  prepared  by

Sri.A.Mohammed  Rasheed,  Preventive  Officer  contains  false
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statements  and  narrations.  Though this  seizure  mahazar  is

narrated  to  be  prepared  at  2.30  PM  on  18.06.04  at

Parapathalil near oil palm estate, Eroor, actually this mahazar

was prepared at Excise Range Office, Anchal, after 4.30 PM on

18.06.04.

3. The  Asst.Excise  Inspector,  S.Mohanan  has

miserably failed to function as a superior officer and shurked

from responsibility and made corrections by erasing General

Diary entries at 4.30 PM on 18.06.04, for his convenience and

safety.

4. Excise  Guards  Sri.A.Anzar  and  G.Bijukumar  had

nexus with the illicit liquor traders and they had mislead the

Asst.Excise Inspector and the Preventive Officer Mohammed

Rasheed and managed to implicate Anilkumar, this petitioner,

falsely as an accused in Cr.No.31/04 of Anchal Range Office on

the interest of the illicit liquor traders and also assaulted this

petitioner  at  Anchal  Excise  Range  Office  on  18.06.04  after

4.30  PM.  The  Asst.Excise  Inspector  and  Preventive  Officer

were misled by giving false information by Mr.Bijukumar and

Ansar  and  there  by  succeeded  in  implicating  this  innocent

petitioner falsely as accused in an abkari case. This was done

intentionally by Sri.Bijukumar and Ansar on the interest of the

illicit liquor traders of the locality with whom they had close

nexus.

 I  request  disciplinary  action  may  be  initiated  against

Sri.A.Mohammed  Rasheed,  preventive  Officer  (Now  Excise

Guard) and S.Mohanan, Asst.Excise Inspector.

 I request that in-dependable and crooked Excise Guards
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Sri.A.Ansar and G.Bijukumar may be suspended from service

for  the  ill  deeds  narrated  in  Para  4  above  and disciplinary

action  may   be  initiated.  I  also  request  these  two  Excise

Guards  may  not  be  posted  in  Kollam  District  in  case  of

reinstatement.

 Instruction may be given to get Cr.No.31/04 of Anchal

Range Office investigated by an officer of or above the rank of

Circle Inspector and to delete the petitioner Anilkumar from

the array of accused.

 The Excise Officers even of the rank of Circle Inspectors

are found incapable to supervise the investigation of cases.

There  is  no  system in  this  Department  for  supervising  the

investigation  done  by  subordinates  and  for  rectifying  the

defects and irregularities, if any, done by the subordinates. So

I request necessary action may be taken to give training and

workshop on investigation of cases to all officers."

23. From  the  above  conclusions,  it  is  clear  that  the

enquiry officer found that the Excise Guards had nexus with

the illicit liquor traders and they had misled the Asst. Excise

Inspector  and  the  Preventive  Officer  and  consequently,

managed to implicate the petitioner falsely as an accused in

Crime No. 31/2004 of Anchal Range Office. It is also found

that the petitioner was falsely implicated in crime No.31/2004
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under Sec.55(g) of the Abkari Act of Anchal Range Office by

A.Muhammed Rasheed, the Preventive Officer who is the 4th

respondent in this case. The involvement of the other officers

is  also  clearly  mentioned  in  the  enquiry  report.  There  are

several other suggestions also in the report.

24. Based on Ext.P4 report, the respondent Nos. 5 and

6 were suspended from service and the Circle Inspector of

Excise Range Enforcement and Anti Narcotic Special Squad,

Kollam was directed to investigate crime No.31/2004. Later,

disciplinary proceedings was initiated against respondent Nos.

3 to 6, which resulted in Ext.P5 enquiry report. The findings

of the enquiry officer in Ext.P5 is extracted hereunder:

“FINDINGS

Considering  all  facts  and  circumstances  of  the  case  as

revealed in my inquiry, I find that the Abkari case detected

on 18.6.2004 against Sri.Anil Kumar is a fabricated case. He

is falsely implicated as an accused. Șri.Biju Kumar, Excise

Guard had collected information on storing of wash. It is his

part  of  duty.  But  the  actual  culprits  involved  were  not

ascertained either by him or by the Preventive Officer or by

the AEI. AEI and party moved based on the feed back given
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by Sri. Biju  Kumar that Anil Kumar is behind the brewing of

wash.  In  other  words,  Sri.  Biju  Kumar  misled  the  whole

team and as a result Sri. Anil Kumar was falsely implicated

as an accused. Though wash was seized and Reghu arrested

from  Parappathal,  the  whole  team  tried  to  suppress  the

truth and tried to fabricate it in such a way that Anil Kumar

is  involved  and  he  was  caught  red-handed.  This  shows

conspiracy. AEI is primarily responsible for such conspiracy

and  of  the  fabrication  of  this  case.  He,  being  under

command and supervision of the raid, made Sri.Mohammad

Rasheed a scapegoat and escaped from being figure out in

whole records. He made corrections in GD and Log Book and

thereby altered the genuineness of official records.”

25. The  finding  with  regard  to  the  charges  against

respondent Nos. 3 to 6 are also extracted hereunder :

“FINDINGS WITH REGARD TO CHARGES

1. The charge specified under Para IV (1) against Sri. A.

Anzar is not proved.

2. The charge specified under Para IV (2) against Sri. G.

Biju  Kumar  is  proved  to  the  extent  that  he  misled  the

detecting officer in implicating Sri AB. Anil Kumar falsely as

an accused in CR 31/04. The charge that Sri.  Anil  Kumar

was  implicated  in  the  interest  of  illicit  liquor  traders  is

disproved. The charge that he assaulted Sri AB. Anil Kumar
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at Anchal Range Office on 18-5-2004 after 4.30 PM is not

proved. 

3. The charge specified under Para IV (3) against Sri A.

Mohammad Rasheed is proved to the extent that he falsely

implicated Sri AB. Anil Kumar as accused in CR. 31/04 by

colluding with and under the influence of AEI.

4. The charge specified under Para IV (4) against Sri. S.

Mohanan, Asst. Excise Inspector is proved to the extent that

he failed to function as a responsible superior officer. It is

also proved that he acted in a manner inconsistent with his

duty. Though he led the team and effected the seizure and

arrest, he didn’t prepare a genuine Mahzar but influenced

the subordinates to draw up a false Mahzar. He made entries

in General Diary and Log Book in such a manner as to avoid

his  name  being  figure  out  in  records.  Later  he  made

corrections thus altered the genuineness of official records.

He  suppressed  truth  and  conspired  with  the  Preventive

Officer to fabricate a false case. He, being under command

and supervision of the raid, made Sri.Mohammed Rasheer

(Preventive  Officer)  a  scapegoat  and  escaped  from being

figure  out  in  official  records.  Knowing  that  the  Mahzar  is

fabricated, he proceeded further and prepared a false Crime

and  Occurrence  Report  whereby  Sri.Anil  Kumar  was

subsequent put in remand.”

26. Meanwhile,  the  case  was  reinvestigated  by  the
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Circle  Inspector  of  Excise,  Excise  Enforcement  and  Anti

Narcotic Special Squad, Kollam and found that the petitioner

was falsely implicated in this case by respondent Nos. 3 to 6.

Ext.P6 is a refer report submitted by the officer concerned. It

is true that Ext.P6 was not accepted by the Judicial First Class

Magistrate Court – I, Punalur. The Court directed the officer

concerned to investigate the matter in accordance with law.

But  even  then,  the  investigating  officer  found  that  the

petitioner  had  not  committed  the  offence  and  he  was

exonerated  by  deleting  his  name  from  the  final  report

confining the guilt on the 2nd accused Mr. Raghu. Ext.P13 is

the final report. As far as the disciplinary action is concerned,

disciplinary  proceedings  were  initiated  against  respondent

Nos. 3 to 6 which resulted in Exts.P8 to P11. On the perusal

of  Ext.P10,  it  is  clear  that  the  2nd respondent  has  not

accepted  the  findings  of  the  enquiry  officer  regarding  the

charge against the 5th respondent. The 2nd respondent found

that  the respondent Nos.  3 to 6 are  guilty  of  the charges
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framed against  them.  They  were  imposed  with  penalty  by

way of barring two increments without cumulative effect for 2

years after taking a lenient view.

 27. Ext.P8 is the order imposing penalty against the 3rd

respondent.  The  relevant  paragraph  of  Ext.P8  order  is

extracted hereunder :

“The enquiry report was examined in detail with connected

records and relevant facts of the issue. It is seen that the

charges  against  the  delinquent  officer  are  proved.  He

miserably failed to function as a superior officer and shirked

from  responsibility  by  forcing  the  Preventive  Officer  to

prepare the seizure mahazar. He yielded to the ill desires of

two  Excise  Guards  under  him  to  implicate  an  innocent

person  in  an  Abkari  case.  His  action  in  having  made

corrections in General Diary reveals his effort to slip away

from the responsibility. He being the under command and

supervision of the raid had adopted some crooked ways to

evade from his  responsibilities.  Therefore,  he deserves  a

suitable punishment according to the gravity of the offence.

However  considering  the  fact  that  he  was  holding  the

additional charge in that office for a very short period and

having no major indisciplinary back ground, taking a very

lenient  view  in  the  matter  his  next  two  increments  are

barred without cumulative effect for two years under rule

11 (i) (iii) of Kerala Civil Services (Classification, Control &
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Appeal)  Rules,  1960  and  the  disciplinary  action  finalized

accordingly.”

28. Ext.P9 is the order of the 2nd respondent imposing

punishment to the 4th respondent.  The finding in  Ext.P9 is

extracted hereunder :

“The enquiry report was examined in detail with connected

records and relevant facts of the issue. It is seen that the

charges  against  the  delinquent  officer  are  proved.  His

action  in  having  yielded  to  the  ill  desires  of  two Excise

Guards  and  falsely  implicated  an  innocent  person  in  an

Abkari  case  is  totally  unfit  to  a  person  working  in  a

uniformed  force.  He  miserably  failed  in  performing  his

official  duty  with  integrity  and  due care.  His  above acts

amounts  to  gross  misconduct  and  dereliction  of  duty.

Therefore, he deserves a suitable punishment according to

the gravity of the offence. However taking a lenient view in

the  matter  his  next  two  increments  are  barred  without

cumulative effect  for  two years under rule 11 (i)  (iii)  of

Kerala  Civil  Services  (Classification,  Control  &  Appeal)

Rules,  1960  and  the  disciplinary  action  finalized

accordingly.”

29. The disciplinary action taken against the respondent

No.5  is  Ext.P10  and  the  relevant  portion  of  Ext.P10  is
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extracted hereunder :

“The enquiry report was examined in detail with connected

records  and  relevant  facts  of  the  issue.  The  disciplinary

authority  differed with  the  finding of  the  Enquiry  Officer

that the charges against Sri. Anzar is not proved. It is very

clear  from  the  records  that  the  whole  issue  of  false

implication  of  Sri.  Anil  Kumar  in  the  Abkari  Case is  the

furtherance  of  the  dispute  between  Sri.  Anzar  and  Anil

Kumar . He had an unholy nexus with illicit liquor trader

and they assaulted the petitioner on 13.6.04 for which a

criminal  case as CR No.  174/04 was registered at  Eroor

Police Station in which Sri. Anzar is the fourth accused. This

Abkari  case  against  Sri  .  Anil  Kumar  was  fabricated  in

vengeance to the above incident at the interest of the illicit

liquor  traders.  He  succeeded  in  giving  false  and  'ill

motivated  information  to  his  superiors  and  thereby

implicating  an  innocent  person  in  an  Abkari  case  and

remand him in prison for  55 days.  A person who wears

uniform to ensure that no Abkari criminals escape from the

law has no business to be friendly with or associate with

those who are suspected of Abkari crimes. The act of the

delinquent official to assault the petitioner along with illicit

liquor trader is totally unsuited to a person working in a

uniformed force. For this act he is not only guilty of serious

misconduct and dereliction of duty, but also bring a very

bad name to the whole Excise Department. Therefore he

deserves a suitable punishment according to the gravity of
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the offence committed. However taking a lenient view in

the  matter,  his  next  two  increments  are  barred  without

cumulative effect for 2 years under Rule 11(i) (iii) of Kerala

Civil Services (Classification, Control & Appeal) Rules, 1960

and the disciplinary action finalized accordingly.”

30. Ext.P11  is  the  order  imposing  penalty  on

respondent No 6 and relevant portion of Ext.P11 is extracted

hereunder :

“The enquiry report was examined in detail with connected

records and relevant facts of the issue. It is seen that the

charges against the delinquent Officer are proved. Sri. Biju

Kumar  having  nexus  with  illicit  liquor  traders  had

succeeded in giving false and ill motivated information to

his superiors and thereby implicating an innocent person in

an Abkari case. Being an Excise Guard he is bound to take

legal action against the illicit liquor traders, not only had

failed to book them but also had connived with them and

implicated  an  innocent  person  in  an  Abkari  case  and

manhandled him while in custody. The above acts of the

delinquent officer are totally unfit to a person who wears

uniform  to  check  such  illegal  activities.  Therefore,  he

deserves a suitable punishment according to the gravity of

the offence committed. However, taking a lenient view in

the matter,  his  next  two increments  are  barred  without

cumulative effect for 2 years under rule 11(i) (iii) of Kerala
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Civil Services (Classification, Control & Appeal) Rules, 1960

and the disciplinary action finalized accordingly.”

31. Admittedly, Exts.P8 to P11 became final. The same

is not challenged by respondent Nos. 3 to 6, and hence it can

be concluded that  they are  accepting the same.  It  is  also

clear  that  the  State  agrees  with  the  contention  that  the

petitioner  was falsely  implicated  in  the  case.  It  is  also  an

admitted fact that the petitioner was in judicial custody for

about 55 days in connection with the above case. There is no

dispute regarding the arrest of the petitioner and his custody.

Similarly,  there is  no dispute that subsequently,  the Excise

machinery itself found that the petitioner was innocent and

that  he  was  falsely  implicated.  In  such  circumstances,  no

further  evidence  is  necessary  to  conclude  that  there  is

violation of the fundamental right guaranteed  under Article

21 of the Constitution of India in the case of the petitioner in

W.P.(C.)  No.32519/2010.  It  is  clear  that  he  was  illegally

detained.
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b) W.P.(C.) No. 24692/2010

32. Crime  No.45/2006  was  registered  against  the

petitioner  in  this  case  by  the  Excise  Range  Office,

Karunagappally under Secs.8(1) and (2) of the Kerala Abkari

Act on 25.2.2006. The allegation against the petitioner is that

on 25.2.2006 at  5.15 p.m.,  the  Preventive Officer  and his

party have found the accused transporting 4 litres of arrack in

a plastic can having 5 litre capacity carried in a plastic bag.

The petitioner was arrested on the spot. It is the definite case

of the petitioner that the petitioner was falsely implicated in

the case at  the instance of  the 7th respondent,  who is  an

Excise officer. Ext.P1 is the enquiry report submitted by the

6th respondent in which there is clear finding to the effect that

the petitioner was falsely implicated in the case. There is a

clear finding that at the instance of the 7th respondent, the

petitioner  was  falsely  implicated.  The  relevant  portion  of

Ext.P1 is extracted hereunder :



W.P.(C).No.32519 of 2010  
& 24692 of 2011

49

"എന�ൽ പര�ത	ക�രൻ,  ഇങന�ന��ര പര�ത	
വ	കമൻ���ർനകത	നര അ�യ�ൻ ഇട��� സ�ഹചര�ന�കറ	ച!
�ട�	� അന�#ഷണ�	ൽ ആശ�സ�മല��  ച	ല ക�ര�ങൾ
നവള	വ�കന. പര�ത	ക�ര��� പക�ശ	ന�ത	നര 2006 ന0ബവര	 മ�സ2
25-)o ത3�ത	 കര��ഗപള	 എക8സസ! സർക	ൾ ഓ03സ	ൽ ഒര
അബ! ക�ര	 നകസ! രജ	സർ നചയ	ടന@ന2 ട	 നകസ	ൽ പക�ശ!
�	രപര�ധ	��നണന2 ട	 നകസ! എടപ	ചത	ന പ	ന	ൽ പവർ�	ചത!
വ	കമൻ ���ർ എന പ	വന3വ! ഓ03സർ ആനണന2
മ�സ	ല�ക����	ട@!.  ഇക�രണ��ല�ണ! വ	കമൻ ���ർനകത	നര
പക�ശ! ഇ�ര�	നല�ര പര�ത	 അ�ചനതന!  വ�കമ�കന@!.

പര�ത	ക�ര��� പക�ശ!,  പ�വമ ജ2ഗ! ഷന സമ3പതള വ�ഴപ	ള	 വ3ട!
വ�ടക�! നകട�! വ	വ	ധതര�	ലളത2 വ	ലപ	ട	പളതമ�� പട	കനള
വളർ�	 വരന സമ��! എക8സസ! പ	വന3വ! ഓ03സർ
വ	കമൻ���ർ ട	��ന��ട! മന പട	കട	കനള ആവശ�നപടകയ@��	.
വ	ലകറഞ എന ക�രണ��ൽ പക�ശ! പട	കനള �ൽക�ത	ര	കകയ2
അവർ തമ	ൽ വ�ഗ#�ദമ@�വകയ2 നചയ.  പസത സ�ഹചര�മ�ണ!
പക�ശ	ന�ത	നര നകസ! എടകനത	നലയ2 പക�ശ! എഴപ�	��റ ദ	വസ2
ജ�	ല	ൽ ക	ടക�ൻ ഇട��� സ�ഹചര��	നലയ2 ക�ര�ങനള
നക�ണനചനന�	ചത! എന! അനമ��	യ�വനത�ണ!.

എക8സസ! പ	വന3വ! ഓ03സറ�� വ	കമൻ���ർ വളനര സമർഥമ��	
തനന പക�ശ	ന� അറസ! റനചയ	കക���	രന എനത! സവ�കമ�ണ!.
ട	��ൻ നറയ`! പ�ർട	�	ൽ �	ന! മ�റ	�	ന! മറ! എക8സസ!
ഉനദ��ഗസന�നരനക�@! നകസ! എടപ	കക��ണ@��ത!.  ന�രന�
തനന പക�ശ! ത�മസ	യന വ3ട	ന സമ3പതള കള�	ൽ മറ�നര�
നക�ണവനവച ച�ര��ന� സ2ബന	ച! തനനതനന ഓ03സ	നലയ!
വ	കമൻ���ർ മറ�നരന��നക�@! രഹസ�വ	വര2 നക�ടപ	ച! നറയ`!
�ട�	 പക�ശ	ന� അറസ നചയ	കകയമ�ണ@��നതന!
അന�#ഷണ�	ൽ നതള	യന.  മപ�	ന��മത! വ�സള പക�ശ!
��ള	തവനര ഒര  അബ! ക�ര	 നകസ	ല2 പത	���	രന	ല എന! മ�തമല
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ട	��ൻ ഇങന�ന��ര കത�2 നചയനമന! ��ടക�ര2 കരതന	ല. ട	 നകസ!
എടകനവനര വ	കമൻ���രമ��	 പക�ശ	�! എനlങ	ല2
വ	നര�ധമളത�യ2 ക�ണന	ല.  എന�ൽ പക�ശ	ന� അറസനചയ
ഉനദ��ഗസന�ര�കനട ട	 നകസ! സത�സനമ�നണനതനന ഇനപ�ഴ2
വ	ശ#സ	യന.  ഇത	നപ	ന	ൽ പ	വന3വ! ഓ03സറ�� വ	കമൻ���ർക!
പങളത��	 ഒര പനo നകസ! എട� ഉനദ��ഗസന�ർ അറ	ഞ	ര	ക�ൻ
ഇട�	ല. എന�ൽ പക�ശ	ന� നറ�`	ൽ �	ന�ണ! പ	ട	ചത! എന ര3ത	�	ൽ
തയ�റ�ക	� മഹസർ ത3ർത2 ശര	�ല എന! മഹസർ സ�o	യ2
��ടക�ര2 വ�കമ�കന@!.  വ�ടക വ3ട��ത	��ൽ വ3ടടമസന�
രo	കനത	���	 പക�ശ	ന� നറ�`	ൽ �	ന�ണ! പ	ട	ചനതന!
വര�	ത3ർ�ത�യ2 മ�സ	ല�ക�വനത�ണ!.

തനന അറസ നചയനവരനട കട�	ൽ വ	കമൻ���ർ
ഇല�ത	രനത	��ല2 എന�ൽ അത	ന പ	ന	ൽ പവർ�	ചത!
ട	����നണന മ�സ	ല�ക	�ത	��ലമ�ണ!  വ	കമൻ���ർനകത	നര
ഇ�ര�	ലനള�ര പര�ത	യമ��	 പക�ശ! ര2ഗന��	�ത!.
ത�	�! നകത	നര അബ! ക�ര	 നകസ! എട�ത! �3ത	യകമനലന
പര�ത	യമ��	 മനന�ടനപ���ൽ വ	കമൻ���ർ ശ	o	കനപട����	ല
എന ത	ര	ചറ	ഞ പക�ശ! വ	കമൻ���ർനകത	നര നപ�രത	ജ�	ക�നള
അവസ��പ	ട	വള	���	ട�ണ! ട	 പര�ത	ന� ക�ണനത! എന2
മ�സ	ല�ക�വനത�ണ!.  �	രപര�ധ	��� ത�ൻ ജ�	ലടയനപടത	നനയ2
��ട	ൽ�	ന2 വ3ട	ൽ�	ന2 ഏറവ�ങ	� അപമ���	നനയ2 ആഴമറ	ഞ
പക�ശ	നന 8വക�ര	കമ�� പത	കരണമ��	 ട	 പര�ത	ന�
ക�ണ�വനത�ണ!.

എക8സസ! പ	വന3വ! ഓ03സറ�� വ	കമൻ���ർനകത	നര ചവറ�	ൽ
�	ന! ശ	വദ�സൻ എന��ൾ ട	 ഓ03സ	ൽ ന�ര	ട! അ�ച മനറ�ര
പര�ത	�	നനൽ �ട�	� രഹസ��ന�#ഷണ�	ൽ കര��ഗപള	
കനനൽമക! എന സലതള വ	നദശമദ�ഷ�പ	ൽ �	ന2 അളവ	ൽ കടതൽ
മദ�2 വ�ങ	വരനവനര തടഞ�	റ�	 ഭ3ഷണ	നപട�	
നകനസടകനത��	 വര�	ത3ർകകയ2 പത	കള	ൽ �	ന! വൻതക
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8കപറ	 അവനര വ	ട�യകയ2 നചയന പ	വന3വ! ഓ03സർ
വ	കമൻ���ർ മറപലപക�ര�	ല2 പണ2 പ	ര	യന@! എന
കന@തകയ@��	,  മ�തമല പക�ശ	നന ആനര�പണ�	ൽ
പറയനതനപ�നല വ	കമൻ���ർ വളനരക�ല2 കര��ഗപള	 സർക	ള	ൽ
നജ�ല	 നചയ	രനനവനത2 സർവ3സ! നരഖകള	ൽ �	ന! വ�കമ�കന@!.

 

33. The  recommendation  in  Ext.P1  enquiry  report  is

also extracted hereunder :

എങ	ല2 പര�ത	 അ�യ�ൻ ഇട��� സ�ഹചര�2 കണക	നലടത2
പട	കട	കനള നക�ട�	ല എന ഒറക�രണ��ൽ �	രപര�ധ	���
ഒര�നള അറസ നചയ	കനത	�! ഇട��ക	� സ�ഹചര�2
സഷ	ചതനക�ണ2 ഇനപ�ഴ2 സർവ3സ! ചടങൾക വ	രദമ�യള പലവ	ധ
അവ	ഹ	ത ഏർപ�ടകൾ തടരന എനതനക�ണ2,  തനന ജനനദശമ��
കര��ഗപള	�	ല2 പര	സരങള	ല2 പലതര�	ലള നതറ��ബനങള2
സ#�ധ3�വ2 ഉ@�ക	�	ട@! എനളതനക�ണ2 വ	കമൻ���ർ എന
എക8സസ! പ	വന3വ! ഓ03സനറ ഉട�ട	 സല2 മ�റണനമന2 ട	���!
സർവ3സ! അവനശഷ	യന ക�ല�ളവ	ൽ ട	��നന വ3ട	ന സമ3പമള
കര��ഗപള	 സർക	ൾ,  കനതർ സർക	ൾ എന	വയനട
പര	ധ	�	ലള ഒര ഓ03സകള	ല2 നപ�സ	ങ! നക�ടകരനതന2 ശപ�ർശ
നചയനക�ളന.

കട�നത കര��ഗപള	 എക8സസ! നറഞ! ഓ0	സ	ൽ രജ	സർ
നചയ	ടള CR  45/2006-)൦  �മർ നകസ	നനൽ ഒര പ�രന�#ഷണ2
�ട��ൻ നക�ല2 `	വ	ഷ�	നല ഏനതങ	ല2 സർക	ൾ ഇൻസ! നപകനറ
ചമതലനപടന�@ത2 ട	 നകസ! എട�ത	ൽ ഉനദ��ഗസന�രനട
ഭ�ഗത�	ന@�� വ3ഴന�പറ	 വ	ശദമ�� റ	നപ�ർട വ�ങ	 നമൽ �ടപട	
സ#3കര	നക@തമ�ണ!.”

34. Based on Ext.P1, the 7th respondent was suspended
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and re-investigation was conducted in the crime as evident in

Ext.P2  order.  Based  on  Ext.P2,  the  3rd respondent  re-

investigated and submitted a detailed final report before the

Judicial  First  Class  Magistrate  Court,  Karunagappally  as

evident by Ext.P3. In Ext.P3 also, there is clear finding that

the petitioner was falsely implicated in the case. It will  be

beneficial to extract the relevant portion of Ext.P3.

"ഈ നകസ	നന വ	ശദമ�� അന�#ഷണ�	ൽ 25.02.2006  �! ഒന�2
സ�o	യനട ന�തൃത#�	ലള നപനട�ൾ പ�ർട	,   പത	��� പക�ശ!
ത�മസ	കന വ3ട	നനയ2 പര	സരത2 പര	നശ�ധ�കൾ �ട�	�	ടളത2
22,  23  എന3 സ�o	കൾ   ആ�ത! ന�ര	ട! ക@	ടളതമ�ണ!. ട	
പര	നശ�ധ��	ൽ 1-)o സ�o	യ2 കടര2 നക�ട കന@�	 �ശ	പ	കകയ2
ട	 പര	സരതള കള�	ൽ �	ന2 കന@ട�ത�� ച�ര��2
പക�ശ	നനത�വ�2 എന �	ഗമ��	ൽ പക�ശ	ന� അറസ!
നചയ	ടളളതമ�നണന! കരതന.  പക�ശ! ത�മസ	ച	രന വ3ട	നന
പര	സരതള കള�	നന�ടത �	ന2 കന@�	�ത�� ച�ര��2
പക�ശ	നനതല�ന�നത�ണ! അന�#ഷണ�	ൽ നബ�ദ�നപട	ടളത�ണ!.
 38-)o സ�o	യനട അന�#ഷണ�	ൽ നവള	നപട ക�ര�ങള2 ഇപക�ര2
തനന��ണ!.

പക�ശ	ന� അറസ! നചയത��	  തയ�റ�ക	� നറ�`രക	ൽ നവച്ചുള
മഹസർ  നതറ��	 തയ�റ�ക	�ത�ണ!. ജ3പ! �	ർ�	 പത	ന� അറസ!
നചയനവന ക�ര�2 7, 8, 22, 23 എന3 സ�o	കളനട നമ�ഴ	കള	ൽ �	ന2
ശര	�ല�ന�ന2 പൂർണ്ണമ��	 നതള	ഞ	ടളതമ�ണ!. ഈ നകസ	നല
നത�@	��� 5 ല	റർ കന�സ	ൽ ഉനദ്ദേശ2 4 ല3റർ ച�ര��2 25.02.2008 �!
കന@ട�ത��	 ക�ത�സല2,  മഹസറ	ൽ പറയനതല. ഈ നകസ	ൽ
ഉൾനപടത�� ച�ര��2 കന@ട�ത! പത	��� പക�ശ! വ�ടകക!
ത�മസ	ച	രന വ3ട	നന പര	സരതള കള�	നന�ടത�	നമ�ണ!.



W.P.(C).No.32519 of 2010  
& 24692 of 2011

53

  
സ�o	 നമ�ഴ	കളനടയ2,  അന�#ഷണ�	ൽ കന@�	� നതള	വകളനടയ2
അട	സ���	ൽ പക�ശ	�! ച�ര�� കചവട2 ഉളളത�ന�� 25.02.2006 �!
 കന@�	� ച�ര��2 ട	��നനത�നണന! സ2ശ��ത3തമ��	 
നതള	�	കവ�ൻ തക നതള	വകൾ ��നത�ന2 തനന കന@�	�	ട	ല. 
എന�ൽ ട	 ച�ര��2 1-)o സ�o	യനട  ന�തൃത#�	ൽ ട	 കള�	�ട�!
 �	ന�ണ! കന@ട�ത!.

നകസ! കണപ	ട	ചത�� ഉനദ��ഗസർ കള�	ൽ �	ന2 കന@ട�
 ച�ര��2 പക�ശ	നനത�ക�2 എന! കരത	��ക�2 1-)o സ�o	യ2
പ�ർട	യ2 ട	��ന� പത	സ���!  നചർ�ത��	 മ�സ	ല�കനത!. 
ച�ര��2 കന@ട� സ2ഭവസല2 പക�ശ! വ�ടകക! ത�മസ	ച	രന
വ3ട	നന പര	സരതള കള�	നന�ട�!  �	ന2 മ�റ	 നഗ�പ	പ	ളളയനട 
വ3ട	�! മൻവശ2 വച! പക�ശ! 8കവശ2 ഒതക2 നചയ! നക�ണവനത��	 
മഹസറ	ൽ പറയനത! ത3ർത2  ശര	�ല�ന�ന! നബ�ധ�നപട	ടളത�ണ!. 
�ഥ�ർത്ഥ�	ൽ �ടന ക�ര�ങൾക! വ�ത�സ്തമ���ണ!  നരഖകൾ
തയ�റ�ക	�	ടളത! എന2 കന@�	�	ടളളത�ണ!.

അന�#ഷണ�	ൽ പക�ശ!,  പട	കചവടമൾപനട �	രവധ	 നത�ഴ	ലകൾ
നചയ! ഉപജ3വ�2 �ട�	വനത�യ2, ട	���! ച�ര�� കചവടവമ��	
��നത�ര തര�	ലള ബനമ	ല�ന�ന2,  ഈ നകസ	നല നത�@	���	
കന@ട� ച�ര��2 പക�ശ	നനതല�ന�ന! അന�#ഷണ�	ൽ
നവള	വ��	ടളത�ണ!. 

നമൽപറഞ അന�#ഷണ�	നല  കന@�ലകളനടയ2,
സ�o	നമ�ഴ	കളനടയ2 അട	സ���	ൽ കര��ഗപള	  എക8സസ!
നറഞ	നല  സ	.  ആർ.  �2 45/06 -)o �മർ നകസ	നല പത	��� നക�ല2
ജ	ല�	ൽ കര��ഗപള	  ത�ലൂക	ൽ ആദ	��ട! വടനക മറ	�	ൽ കറ	�	ൽ
തറ�	ൽ വ3ട	ൽ ര�ഘവൻ മകൻ പക�ശ! കറക�ര�ല�ന�ന!
ഉ�മനബ�ധ�2 വന	ടളത�ണ!.

അന�#ഷണ�	നല കന@�ലകൾ പക�ര2,  ഈ നകസ	നല പത	��ക	
നചർ�	ടള നക�ല2 ജ	ല�	ൽ കര��ഗപള	 ത�ലൂക	ൽ കലനശഖരപര2
വ	നലജ	ൽ ആദ	��ട! വടക! മറ	�	ൽ കറ	�റ�	ൽ വ3ട	ൽ  ര�ഘവൻ
മകൻ പക�ശ! എന��ൾ കറക�ര�ല��ത	��ൽ ഈ നകസ	നല
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പത	സ���! �	ന2 കറവ! നചയനത	���	 ബഹ:  നക�ടത	 മമ�നക
അനപo	ച്ചുനക�ളന.

കര��ഗപള	 നറഞ	നല സ	.ആർ.  45/06  ൽ ഉൾനപടത�� നകസ	നല
നത�@	 ച�ര��2 പക�ശ! എന��ൾ വ�ടകയ! ത�മസ	ച	രന
വ3ട	�ടതള കള�	ൽ �	ന2 കന@ട�ത	��ല2, പക�ശ	�! ��നത�ര
പങ	ല�ന�ന! കന@�	�	ടളത	��ല2,  ട	 ച�ര���	നന �ഥ�ർത്ഥ
ഉടമസനരപറ	 അന�#ഷണങൾ �ട�	�ത	ൽ,  അനനദ	വസ2
കന@ട�,  ച�ര��വമ��	 വ3ടടമസ��� നക�ല2 ജ	ല�	ൽ
കര��ഗപളള	 ത�ലൂക	ൽ പ�വമ വ	നലജ	ൽ പ�വമ നതകമറ	�	ൽ
അശ#ത	�	ൽ സദ�ശ	വൻ ഭ�ര� അരനത	നക�,  നക�ല2 ജ	ല�	ൽ
കര��ഗപള	 ത�ലൂക	ൽ തഴവ പഞ���	ൽ പ�വമ വ	നലജ	ൽ
പ�വമ നതകമറ	�	ൽ 7/655 ശ3ലക	 വ3ട	ൽ ത�മസ	ച	രനത2 ഇനപ�ൾ
തഴവ പഞ���! 3-)o വ�ർ`	ൽ 375/08  �മർ നകട	ട�	ൽ
ത�മസ	കനതമ�� നക.നക നഗ�പ�ലൻ മകൻ ര�ജുവ	ന��,  നക�ല2
ജ	ല�	ൽ കര��ഗപള	 ത�ലൂക	ൽ തഴവ പഞ���	ൽ പ�വമ
വ	നലജ	ൽ പ�വമ നതകമറ	�	ൽ 7/655 ശ3ലക	 വ3ട	ൽ ത�മസ	ച	രനത2
ഇനപ�ൾ തഴവ പഞ���! 3-)o വ�ർ`	ൽ 375/08  �മർ നകട	ട�	ൽ
ത�മസ	കനതമ�� ശ3ലക	 വ3ട	ൽ ര�ജു ഭ�ര� ആശ�ര�ജുവ	ന��
��നത�ര അറ	വ2 ബനവ2 ഉളത��	 അന�#ഷണ�	ൽ
കന@�	�	ട	ല.
  
ഈ നകസ	ലൾനപട ച�ര��2,  ആരനടത�നണന! ഇതവനരയ2
നവള	വ��	ട	ല.  ട	 ച�ര���	നന �ഥ�ർത്ഥ ഉടമന�ന��
സൂo	പക�രന�ന�� കന@തവ�ൻ കഴ	ഞ	ട	ല��തമ��
സ�ഹചര��	ൽ കര��ഗപള	 നറഞ	നല സ	.ആർ.  45/06-)o �മർ
നകസ	നല നത�@	��� ച�ര���	നന
ഉടമസന�/സൂo	ച	രന��നളപറ	 നതള	വ! ലഭ	കന മറക! അന�#ഷണ2
തടരവ�ൻ,  ഈ നകസ! നതള	ന�ണ2 പട	ക�	ൽ നചർ�!
ഉ�രവ�കനത	�! ബഹ.  നക�ടത	 മമ�നക സവ	��2
അനപo	ച്ചുനക�ളളന.”

 35. It is true that the suspension of the 7th respondent

was  challenged  by  the  petitioner  before  this  Court  which
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resulted in Ext.P6 judgment by which the Division Bench of

this Court set aside the suspension order. But in Ext.P6, this

Court has not considered the merit of the allegation raised

against the 7th respondent. This Court observed that, it is to

be  established  in  the  disciplinary  proceedings  and

departmental enquiry. Moreover, a perusal of Ext.P7 bail order

will  show that similar allegations are there  against the 7th

respondent  and  this  Court  was  even  pleased  to  grant

anticipatory bail  to the accused in that case exercising the

extraordinary jurisdiction under Sec.438 Cr.P.C.

36. Therefore,  it  is  clear  that  the  petitioner  was

implicated  in  crime  No.  45/2006  of  Karunagappally  Excise

Range falsely at the instance of the 7th respondent, and he

was in jail  for  76 days in connection with the above case.

Hence, there is a violation of the fundamental  right of  the

petitioner guaranteed under Article 21 of the Constitution of

India and therefore, the petitioner is entitled to compensation

from the State.
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Payment of compensation

  37. This Court has already found that the fundamental

right guaranteed under Article 21 of the Constitution of India

to  the  petitioners  are  infringed  in  these  cases.  In  such

circumstances, the State is bound to pay compensation to the

petitioners. In both these cases, this Court already found that

the cases registered against the petitioners are falsely foisted

at  the instance of  the officials  and other  parties.  Some of

them are  parties in this writ petition. This Court has issued

notice to them. Some of them appeared and argued the case.

Some of them refused to appear in the case. The State is now

directed to pay compensation because of the illegal activities

of some identifiable persons, which is dealt with by this Court

in the earlier paragraphs in detail. Therefore, the State should

pay the compensation to the petitioners in this case and the

same  should  be  recovered  from  the  persons,  who  are

responsible for the illegal confinement and illegal registration

of cases against the petitioners in these writ petitions. The
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tax paying citizens should not be burdened with this liability.

Therefore, the State should pay the amount and should take

appropriate steps to recover the same from the parties who

are responsible for the registration of the cases against the

petitioners  and  who  are  responsible  for  the  illegal

confinement  of  the  petitioners  by  infringing  the  personal

liberty of the petitioners.   

The Quantum of compensation

38. The fixation of the quantum of compensation is a

difficult task in a writ petition even if the victims are entitled

to  compensation  under  the  public  law  remedies  for  the

infringement of fundamental right. Therefore, this Court can

fix  a  reasonable  amount  considering  the  facts  and

circumstances of each case and the petitioners can be allowed

to approach the civil Court, if they are entitled more amount

as  compensation.  The  quantum  of  compensation  depends

upon  the  facts  and  circumstances  of  each  case.  In  Sube

Singh  v.State  of  Haryana  and  others  [(2006)  3  SCC
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178], the Apex Court considered this point in paragraph 38,

which is extracted hereunder :

“38.  It  is  thus  now  well  settled  that  the  award  of

compensation  against  the  State  is  an  appropriate  and

effective remedy for redress of an established infringement

of a fundamental right under Art.21, by a public servant. The

quantum of  compensation will,  however,  depend upon the

facts  and  circumstances  of  each  case.  Award  of  such

compensation (by way of public law remedy) will not come in

the  way  of  the  aggrieved  person  claiming  additional

compensation  in  a  civil  court,  in  the  enforcement  of  the

private  law  remedy  in  tort,  nor  come  in  the  way  of  the

criminal  court  ordering  compensation  under  S.357  of  the

Code of Criminal Procedure.”

39. In  Shyam  Balakrishnan's case  (supra),  this

Court,  after  ordering  compensation,  observed  that  the

petitioner in that case would have been entitled to a higher

amount of compensation considering the trauma and mental

agonies suffered by him. Hence, this Court was pleased to

grant liberty to claim compensation through Civil Court after

directing  the  State  to  pay  a  sum  of  Rs.1,00,000/-.  The

petitioner  in  W.P.(C.)  No.  32519/2010 was aged 40 at  the
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time of filing this writ petition (in the year 2010). He was in

illegal confinement in the year 2004. As far as the petitioner

in W.P.(C.) No. 24692/2011 is concerned, he was aged 42 in

the year 2011, that is when this writ petition was filed. He

was in illegal  confinement in the year 2006. A man in jail

alone will know the trauma faced by him. Even if the jail is

constructed  with  beautiful  walls  and  contain  a  good

atmosphere,  it  is  not  a  consideration  at  all  for  fixing

compensation, because jail is always jail. As I observed in the

beginning of this judgment that the father of the Nation said

that “men in prison are civilly dead and have no claim to any

say in  policy”.  Nelson Mandela said,  no one truly  knows a

nation until one has been inside its jail. The famous legend

Malayalam  Poet  'Vallathol  Narayana  Menon'  in  one  of  his

poem stated like this :

"ബന്ധുര ക�ഞ� കട	ല�നണങ	ല2
 
ബന�2 ബന�2 തനന പ�ര	ൽ"
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The background of the above poem is about the confinement

of a parrot in a cage and it is a conversation between a small

girl  child with a parrot. The girl is requesting the parrot to

speak to her after giving fruits, milk, and honey to the parrot

in  a  silver  bowl.  But  the  poet  narrates  the  feeling  of  the

parrot and said that even if the cage is constructed with gold,

the confinement is always a confinement. Just like that, the

four walls of a jail create a complete restrain to a prisoner,

even if there is good food, good climate, beautiful walls, or

good people around the prisoner.

40. Therefore, confinement is always confinement and

if a person wants to know about the same, he should face

that  situation.  If  the  door  of  a  room  or  a  toilet  is

unfortunately  locked  from  the  outside  when  a  person  is

inside,  that  person  knows  the  effect  of  confinement.

Therefore,  this  Court  cannot  fix  the  compensation  in  tune

with  the  mental  trauma  faced  by  the  petitioners  in  these
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cases  through  money.  It  is  an  admitted  fact  that  the

petitioner in W.P.(C). No.32519 of 2010 was in custody for 55

days and the petitioner in W.P.(C). No.24692 of 2011 was in

custody for about 76 days. It is also now an admitted fact

that  the  registration  of  case  against  these  petitioners  was

with some ulterior  motive and it  is  a false case registered

against  them at  the  instance  of  some  other  persons.  The

petitioner in  W.P.(C). No.24692 of 2011 prayed an amount of

Rs.5,00,000/-  as  compensation.  The  petitioner  in  W.P.(C).

No.32519 of 2010 has not claimed any fixed amount, but his

prayer is to pay sufficient and adequate compensation fixed

by  this  Court.  From the  facts  and  circumstances  of  these

cases,  I  think  the  State  should  pay  an  amount  of

Rs.2,50,000/- each to the petitioners and the petitioners are

at liberty to approach the competent civil Court, if they are

entitled  to  more  compensation  in  the  peculiar  facts  and

circumstances of these cases.
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The Search, seizure, arrest and investigation of Abkari

cases in the State

41. A perusal of the facts in these two cases will raise a

serious  question  about  the  search,  seizure,  arrest  etc:  in

abkari cases in the State. The State Government should take

serious note of the same. This Court while hearing criminal

appeals against conviction and sentence imposed by the trial

court, it could be seen that 50% of the cases are with same

stereo type allegations. The same stereo type allegations will

be like this: When the Excise party is proceeding in a jeep or

through a passage, a person will be coming from the opposite

side with a can or a bottle. After seeing the Excise party, the

person will be perplexed and he will try to escape. Then the

Excise party will  apprehend him and seize the contraband.

One of the senior lawyers who argued before this Court in an

appeal filed against a conviction and sentence in an abkari

case said that he is coming from an area where maximum

number of abkari cases are registered. The lawyer said that
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he had never seen a person coming with a can through the

road in that area in his lifetime, as stated by the stereo type

versions of the Excise officials. The lawyer also argued that

why the suspected persons are coming only through the way

in which the Excise officials are passing itself  will  create a

doubt. I do not want to make any observation about the same

because hundreds of such cases are pending before this Court

and in  the trial court. Any general observation by this Court

may influence the pending cases in the lower courts. But, as I

observed, there are stereo type allegations in these type of

cases. In these two cases also, the prosecution case against

them is the same. The petitioners were in the road and the

Excise officials found them and the petitioners perplexed and

thereafter on search, the contraband is seized. In these two

cases,  after  further  investigation,  the Excise  officials  found

beyond any reasonable doubt that the allegation against the

petitioners  are  false  and  it  is  a  foisted  case  against  the

petitioners at the instance of their enemies. The same is the
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defence taken by the accused in almost all criminal cases. In

such situation, in my opinion, a detailed study or enquiry is

necessary  by  a  competent  person  appointed  by  the  State

about the manner in which arrest, seizure, investigation, etc

in abkari cases have been made at least for the last 5 years

and  whether  there  is  any  further  change  in  the  mode  of

investigation is necessary. The sentence that can be imposed

by the Court in abkari cases is severe.  Section 41A of the

Abkari Act contemplates serious restrictions for granting bail

to an accused. It will be better to extract Section 41A of the

Abkari Act:

"41A. Offences to be cognizable and non-bailable. -

(1)  Notwithstanding  anything  contained  in  the  Code  of

Criminal Procedure, 1973 (Central Act 2 of 1974),-

(a)  every  offence  punishable  under  this  Act  shall  be

cognizable;

(b) no person accused of an offence punishable for a

term of imprisonment of three years or more under this Act

shall be released on bail or on his own bond unless-

(i)  the  Public  Prosecutor  or  the  Assistant  Public

Prosecutor,  as  the  case  may  be,  has  been  given  an

opportunity to oppose the application for such release, and
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(ii) where the Public Prosecutor or the Assistant Public

Prosecutor, as the case may be, opposes the application, the

Court  is  satisfied  that  there  are  reasonable  grounds  for

believing that he is not guilty of such offence and that he is

not likely to commit any offence while on bail.

(2) The limitations on granting of bail specified in clause(b) of

sub section (1) are in addition to the limitations under the

Code of Criminal Procedure, 1973 (Central Act, 2 of 1994) or

any other law for the time being in force on granting of bail]”

42. If  the  Public  Prosecutor  or  Assistant  Public

Prosecutor opposed the bail application, the Court can grant

bail  only if  the Court is satisfied that there are reasonable

grounds for believing that the accused is not guilty of such

offence and that he is not likely to commit any offence while

on bail. How the Court can decide whether an accused will or

will not commit the offence in future or how the Court can

decide  at  the  stage  of  bail,  that  the  accused  has  not

committed the offence? Therefore once an allegation is raised

against the accused in an Abkari case, the jurisdiction of the

Court to release the accused is very limited. This Court and

the  Sessions  Court  invoke  the  powers  under  Section  438
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Cr.P.C only rarely in Abkari cases. Of course these restrictions

were imposed because of the serious nature of the offence

and to eradicate the illicit manufacture of liquor. But in such

situation,  there  cannot  be  any  false  implications  against

innocent persons due to private disputes. Now, if an abkari

officer is having enmity with a person, he can easily implicate

that  person  as  an  accused  if  there  is  a  bottle  and  small

quantity  of  illicit  liquor.  These  two  cases  are  the  classic

examples  in  which  two  innocent  citizens  were  implicated

falsely  in  an  Abkari  case.  In  the  Narcotic  Drugs  and

Psychotropic Substance Act cases, the search is necessary in

certain situations in the presence of a gazetted officer. But as

per Section 36 of the Abkari Act,  while conducting the search

the same is to be made in accordance to the Code of Criminal

Procedure,  provided that the persons  called upon to attend

and witness such searches shall include at least two persons

neither of whom is an Abkari, Police or Village Officer. If a

study is conducted in the disposed cases in Abkari matters, it
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can be seen that in 70% to 90% of cases, the independent

witnesses are turned hostile. There may be several reasons

for  the  hostile  attitude  of  the  independent  witnesses.  But

when the independent witnesses turning hostile in almost all

cases, this is a serious concern which is to be looked into by

the  Government  and  legislature.  Therefore  the  manner  in

which  the  search,  seizure  and  investigation  of  the  Abkari

cases  is  conducted  in  the  State  is  to  be  revisited  by  the

Government/Legislature by conducting an appropriate study

or enquiry and based on the same, if necessary, should make

appropriate  amendment   in  the  Abkari  Act.  Of  course  this

Court cannot direct to make legislation by the Legislature but

can observe that it is a serious concern to be looked into by

the  Government  and  Legislature.  Therefore  a  copy  of  this

judgment  is  to  be  forwarded  to  the  Chief  secretary  to

Government for a detailed study/enquiry and an action taken

report  should  be  submitted  before  this  Court  by  the  1st

respondent within six months.
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Conclusions

In  the  light  of  the  above  discussion,  these  two  writ

petitions are disposed of in the following manner:

i. The petitioners in W.P.(C)Nos.32519/2010 and

24692/2011  are  entitled  Rs.2,50,000/-(Rupees  Two

lakhs  fifty  thousand  only)  as  compensation  for  their

illegal arrest and detention by the Excise Officials.

ii. The  1st respondent  will  pay  the  above

compensation  amount  of  Rs.2,50,000/-(Rupees  Two

lakhs fifty thousand only) each to the petitioners in these

writ petitions, within a period of two months from the

date of receipt of a copy of this judgment.

iii. The State will recover the above amount from

the  persons  responsible  for  the  illegal  arrest  and

detention  of  the  petitioners  after  giving  them  an

opportunity of hearing.

iv. The  State  Government  will  conduct  a

study/enquiry  about  the  search,  seizure,  arrest  and
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investigation made in Abkari cases for the last five years

by  appointing  an  appropriate  person  and  will  do  the

needful in accordance with law.   

v. The action taken report based on this direction

should be submitted by the 1st respondent before this

Court within six months.

vi. Registry will forward a copy of this judgment to

the Chief Secretary, State of Kerala, forthwith.

  
                                    sd/-

                                    P.V.KUNHIKRISHNAN
                                     JUDGE

JV
DM
SKS
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APPENDIX OF WP(C) 32519/2010

PETITIONER EXHIBITS

EXHIBIT P1 TRUE COPY OF THE FINAL REPORT IN CRIME 
NO.81/2004 DATED 14.05.2004 BEFORE THE 
JUDICIAL FIRST CLASS MAGISTRATE COURT-1, 
PUNALUR.

EXHIBIT P2 TRUE COPY OF THE FINAL REPORT DATED 
30.05.2005 IN CRIME NO.174/2004 BEFORE 
THE JUDICIAL FIRST CLASS MAGISTRATE 
COURT-1, PUNALUR.

EXHIBIT P3 TRUE COPY OF THE COMPLAINT DATED 
22.09.2004 FILED BY THE PETITIONER BEFORE
THE COMMISSIONER OF EXCISE.

EXHIBIT P4 TRUE COPY OF THE INQUIRY REPORT SUBMITTED
BY THE EXCISE VIGILANCE OFFICER, 
THIRUVANANTHAPURAM DATED 09.02.2005.

EXHIBIT P5 TRUE COPY OF THE INQUIRY REPORT SUBMITTED
BY P.SALIM, DY.COMMISSIONER OF EXCISE, 
EXCISE INTELLIGENCE AND INVESTIGATION 
BUREAU, THIRUVANANTHAPURAM DATED 
30.01.2007 .

EXHIBIT P6 TRUE COPY OF THE FINAL REPORT (REFER 
CHARGE) FILED BY J.SASIDHARAN PILLAI, 
CIRCLE INSPECTOR OF EXCISE, EXCISE 
ENFORCEMENT AND ANTI NARCOTIC SPECIAL 
SQUAD, KOLLAM IN ANCHAL EXCISE RANGE 
CRIME NO.31/2004 BEFORE THE JUDICIAL 
FIRST CLASS MAGISTRATE COURT-1, PUNALUR 
DATED 20.12.2006

EXHIBIT P7 TRUE COPY OF THE ORDER OF THE JUDICIAL 
FIRST CLASS MAGISTRATE COURT-1, PUNALUR 
DATED 11.01.2007 IN ANCHAL EXCISE RANGE 
CRIME NO.31/2004.

EXHIBIT P8 TRUE COPY OF THE PROCEEDINGS OF THE 2ND 
RESPONDENT DATED 21.07.2007 REGARDING THE
3RD RESPONDENT.
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EXHIBIT P9 TRUE COPY OF THE PROCEEDINGS OF THE 2ND 
RESPONDENT DATED 21.07.2007 REGARDING THE
4TH RESPONDENT.

EXHIBIT P10 TRUE COPY OF THE PROCEEDINGS OF THE 2ND 
RESPONDENT DATED 21.07.2007 REGARDING THE
5TH RESPONDENT.

EXHIBIT P11 TRUE COPY OF THE PROCEEDINGS OF THE 2ND 
RESPONDENT DATED 21.07.2007 REGARDING THE
6TH RESPONDENT.

EXHIBIT P12 TRUE COPY OF THE LETTER DATED 03.06.2010 
OF THE PUBLIC INFORMATION OFFICER, EXCISE
RANGE OFFICE, ANCHAL.

EXHIBIT P13 TRUE COPY OF THE FINAL REPORT FILED BY 
P.K.SANU, CIRCLE INSPECTOR OF EXCISE, 
EXCISE ENFORCEMENT AND ANTI NARCOTIC 
SPECIAL SQUAD, KOLLAM IN ANCHAL EXCISE 
RANGE CRIME NO.31/2004 BEFORE THE 
JUDICIAL FIRST CLASS MAGISTRATE COURT-I, 
PUNALUR DATED 25.03.2007.

EXHIBIT P14 TRUE COPY OF THE LAWYER NOTICE DATED 
08.09.2010.

RESPONDENT EXHIBITS

EXHIBIT R5(A) TRUE COPY OF THE JUDGMENT DATED 
04.01.2019 IN C.C.NO.100/2005 OF THE 
JUDICIAL FIRST CLASS MAGISTRATE COURT 
-II, PUNALUR.

EXHIBIT R5(B) TRUE COPY OF THE ORDER DATED 09.02.2010 
ISSUED BY GOVERNMENT OF KERALA.
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APPENDIX OF WP(C) 24692/2011

PETITIONER EXHIBITS

EXHIBIT P1 TRUE COPY OF THE INQUIRY REPORT DT. 
11.3.2008 SUBMITTED BY THE 6TH RESPONDENT
BEFORE THE SECRETARY TO THE GOVERNMENT, 
DEPARTMENT OF TAXES

EXHIBIT P2 TRUE COPY OF THE ORDER DT. 03.05.2008

EXHIBIT P3 TRUE COPY OF THE FINAL REPORT IN CRIME 
NO.45/2006 ON THE FILE OF HONOURABLE JFCM
AT KARUNAGAPALLY

EXHIBIT P4 TRUE COPY OF THE LETTER NO. 2282/F2/2011 
DT 9.3.2011

EXHIBIT P5 TRUE COPY OF THE JUDGMENT DT. 09.07.2008 
IN WPC NO. 20619/2008

EXHIBIT P6 TRUE COPY OF THE JUDGMENT DT. 05.09.2008 
IN WA NO. 1718/2008

EXHIBIT P7 TRUE COPY OF THE ORDER OF THIS HONOURABLE
COURT IN BA NO. 6541/2008 DT .14.11.2008

RESPONDENT EXHIBITS : NIL

//TRUE COPY//

P.A. TO JUDGE

SKS


