
IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR.JUSTICE A.MUHAMED MUSTAQUE

&

THE HONOURABLE MRS.JUSTICE SOPHY THOMAS

FRIDAY, THE 20TH DAY OF JANUARY 2023 / 30TH POUSHA, 1944

WP(C) NO.2072 OF 2021

PETITIONERS:
1 ARUN R.K., AGED 28 YEARS,

S/O.MADHUSOODANAN.P., RESIDING AT CHITHRA, KUMMANAM, 
ELAMPARA (PO), KANNUR DISTRICT, PIN-670 595.

2 MANJUSHA JOSE, AGED 27 YEARS, 
D/O.JOSE MOONNANAL, RESIDING AT MOONNANAL HOUSE, 
AINGOTH, PADANEKKAD (PO), KASARAGOD DISTRICT,       
PIN-671 314.

BY ADVS.
JAWAHAR JOSE
SMT.CISSY MATHEWS
SRI.JAISON ANTONY

RESPONDENT/S:
1 THE STATE OF KERALA,

REPRESENTED BY ITS SECRETARY, DEPARTMENT OF 
REGISTRATION, GOVERNMENT SECRETARIAT, 
THIRUVANANTHAPURAM, PIN-695 001.

2 THE SPECIAL MARRIAGE OFFICER,
SUB REGISTRAR OFFICE, IRITTY ROAD,                   
MATTANUR (PO), KANNUR DISTRICT, PIN-670 702.

ADDL.R3 DEPARTMENT OF INFORMATION TECHNOLOGY,
GOVERNMENT OF INDIA.

ADDL.R4 MINISTRY OF EXTERNAL AFFAIRS,
GOVERNMENT OF INDIA, 

(ARE SUOMOTU IMPLEADED AS PER ORDER DATED             
06-09-2021.

BY ADV SHRI.N.MANOJ KUMAR, STATE ATTORNEY

SHRI MANU S.,DSG OF INDIA

THIS  WRIT  PETITION  (CIVIL)  HAVING  BEEN  FINALLY  HEARD  ON
20.01.2023, ALONG WITH WP(C).15244/2021 AND CONNECTED CASES, THE
COURT ON THE SAME DAY DELIVERED THE FOLLOWING: 



IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR.JUSTICE A.MUHAMED MUSTAQUE

&

THE HONOURABLE MRS. JUSTICE SOPHY THOMAS

FRIDAY, THE 20TH DAY OF JANUARY 2023 / 30TH POUSHA, 1944

WP(C) NO.15244 OF 2021

PETITIONER/S:

DHANYA MARTIN, AGED 26 YEARS,
D/O.MARTIN, DHANYA BHAVAN, KOCHUVEEDU,    MANAKKATTU 
VILAKOM, 525(1), NEHRU JUNCTION, KAZHAKUTTOM P.O., 
THIRUVANANTHAPURAM  DISTRICT-695022.

BY ADV A.AHZAR

RESPONDENT/S:

1 STATE OF KERALA, REPRESENTED BY ITS                   
CHIEF SECRETARY, SECRETARIAT,        
THIRUVANANTHAPURAM-695001.

2 MARRIAGE OFFICER, SUB REGISTRAR OFFICER, PUNALUR, 
KOLLAM DISTRICT-691305.

ADDL.R3 THE DEPARTMENT OF INFORMATION TECHNOLOGY,
GOVERNMENT OF INDIA.

ADDL.R4 THE MINISTRY OF EXTERNAL AFFAIRS, 
GOVERNMENT OF INDIA.

(ADDL. R3 & ADDL. R4 ARE SUO MOTU IMPLEADED AS PER 
ORDER DATED 06-09-2021)

BY ADVS.
SHRI.N.MANOJ KUMAR, STATE ATTORNEY 
SHRI MANU S., DSG OF INDIA

THIS  WRIT  PETITION  (CIVIL)  HAVING  BEEN  FINALLY  HEARD  ON
20.01.2023, ALONG WITH WP(C).2072/2021, 16281/2021 AND CONNECTED
CASES, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING: 



IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR. JUSTICE A.MUHAMED MUSTAQUE

&

THE HONOURABLE MRS. JUSTICE SOPHY THOMAS

FRIDAY, THE 20TH DAY OF JANUARY 2023 / 30TH POUSHA, 1944

WP(C) NO.16281 OF 2021

PETITIONERS:

1 MOHANAN.K., AGED 63 YEARS,
S/O.KUNJUPANICKEN, OORILETHU HOUSE,                   
MUTTOM P.O., HARIPAD, ALAPPUZHA DISTRICT,             
PIN CODE-690 511.

2 MIDHILA MOHAN, AGED 27 YEARS,
D/O.MOHANAN.K., OORILETHU HOUSE,  MUTTOM P.O., 
HARIPAD, ALAPPUZHA DISTRICT, PIN CODE-690 511.

BY ADV.V.AJITH NARAYANAN

RESPONDENTS:

1 STATE OF KERALA, REPRESENTED BY ITS CHIEF SECRETARY, 
SECRETARIAT, THIRUVANANTHAPURAM,  PIN CODE-695 001.

2 THE SUB REGISTRAR,  SUB REGISTRAR OFFICE, 
NANGYARKULANGARA P.O., CHEPPAD, ALAPPUZHA DISTRICT, 
PIN CODE-690 573.

3 DISTRICT REGISTRAR,  REGISTRATION COMPLEX,            
NEAR IRON BRIDGE, ALAPPUZHA, PIN CODE-688 011.

ADDL.R4 THE DEPARTMENT OF INFORMATION TECHNOLOGY,
GOVERNMENT OF INDIA.

ADDL.R5 THE MINISTRY OF EXTERNAL AFFAIRS,
GOVERNMENT OF INDIA.

(ARE SUO MOTU IMPLEASED AS ADDL.R4 AND R5 AS PER ORDER
DATED 06-09-2021 IN WP(C) 16281/2021)

BY ADV SHRI.N.MANOJ KUMAR, STATE ATTORNEY

SHRI MANU S., DSG OF INDIA

THIS  WRIT  PETITION  (CIVIL)  HAVING  BEEN  FINALLY  HEARD  ON
20.01.2023, ALONG WITH WP(C)NO.15244/2021 AND CONNECTED CASES,
THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING: 



IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR. JUSTICE A.MUHAMED MUSTAQUE

&

THE HONOURABLE MRS. JUSTICE SOPHY THOMAS

FRIDAY, THE 20TH DAY OF JANUARY 2023 / 30TH POUSHA, 1944

WP(C) NO. 17686 OF 2021

PETITIONER:

PRADEEP JOHN, AGED 46 YEARS,
S/O. JOHN, RESIDING THE ADDRESS KULANGATTIL HOUSE, 
KADAVOOR P.O. KADAVOOR, ERNAKULAM DISTRICT-686 671.

BY ADV G.SREEKUMAR (CHELUR)

RESPONDENT/S:

1 THE STATE OF KERALA,
REP. BY THE SECRETARY TO THE GOVERNMENT, DEPARTMENT OF
REGISTRATION, GOVERNMENT SECRETARIAT, 
THIRUVANANTHAPURAM  DISTRICT-695 001.

2 THE DISTRICT REGISTRAR, 
OFFICE OF THE DISTRICT REGISTRAR,               
ERNAKULAM SOUTH P.O.,                           
ERNAKULAM DISTRICT, PINCODE-682 016.

3 THE SUB REGISTRAR,
OFFICE OF THE SUB REGISTRAR,                          
MARRIAGE OFFICE UNDER THE SPECIAL                     
MARRIAGE ACT, POTHANIKAD SUB REGISTRY, PONTHANIKADU 
P.O., ERNAKULAM DISTRICT-686 671.

BY ADV.SHRI.N.MANOJ KUMAR, STATE ATTORNEY

THIS  WRIT  PETITION  (CIVIL)  HAVING  BEEN  FINALLY  HEARD  ON
20.01.2023, ALONG WITH WP(C).15244/2021 AND CONNECTED CASES, THE
COURT ON THE SAME DAY DELIVERED THE FOLLOWING: 



IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR. JUSTICE A.MUHAMED MUSTAQUE

&

THE HONOURABLE MRS. JUSTICE SOPHY THOMAS

FRIDAY, THE 20TH DAY OF JANUARY 2023 / 30TH POUSHA, 1944

WP(C) NO.18260 OF 2021

PETITIONER:

V.V.SOMAN, AGED 65 YEARS,
S/O.LATE V.V.VELAYUDHAN, VETTATHUMADATHIL HOUSE, 
KANJIRAMATTOM P.O., KANAYANNUR TALUK,                 
ERNAKULAM DISTRICT, PIN -682 315.

BY ADVS.
M.V.S.NAMPOOTHIRY
SHINTO THOMAS
ARCHANA DIVAKARAN

RESPONDENT/S:

1 STATE OF KERALA, REP.BY THE SECRETARY TO GOVERNMENT, 
LOCAL SELF GOVERNMENT DEPARTMENT, GOVERNMENT 
SECRETARIAT, THIRUVANANTHAPURAM-695 001.

2 AMBALLOOR GRAMA PANCHAYATH,
REP.BY ITS SECRETARY, KANJIRAMATTOM P.O., ERNAKULAM 
DISTRICT, PIN-682 315

3 THE MARRIAGE REGISTERING AUTHORITY/SECRETARY
AMBALLOOR GRAMA PANCHAYATH, KANJIRAMATTOM P.O., 
ERNAKULAM DISTRICT, PIN-682 315.

BY ADVS.
SHRI.N.MANOJ KUMAR, STATE ATTORNEY
T.K.AJITHKUMAR (VALATH)

THIS  WRIT  PETITION  (CIVIL)  HAVING  BEEN  FINALLY  HEARD  ON
20.01.2023, ALONG WITH WP(C).15244/2021 AND CONNECTED CASES, THE
COURT ON THE SAME DAY DELIVERED THE FOLLOWING: 



A.MUHAMED MUSTAQUE  &  SOPHY THOMAS, JJ. 
-----------------------------------------

WP(C).Nos. 2072, 15244, 16281, 17686 
& 18260 of 2021

-----------------------------------------

Dated this the 20th day of January, 2023

J U D G M E N T

A.Muhamed Mustaque, J.  

 These matters have been placed before us on a

reference  by  the  learned  Single  Judge,  Shri

P.B.Suresh  Kumar  in  a  batch  of  writ  petitions,

dated  25/8/2021,  regarding  an  authoritative

pronouncement  on  a  question  related  to

solemnisation  of  marriage  under  the  Special

Marriage Act, 1954, through Video Conferencing.  

2. The learned Single Judge passed a detailed

order  and  is  of  the  view  that  solemnisation  of

marriage through online under the Special Marriage

Act is possible. We reproduce the observations and

opinion of the learned Single Judge herewith:
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4. Section 11 of the Act deals with the declaration to

be made by the parties to a marriage to be solemnized,

Section  12  deals  with  the  place  and  form  of

solemnisation and Section 13 deals with with Certificate

of Marriage. Sections 11, 12 and 13 read thus : 

“11.  Declaration  by  parties  and  witnesses.

Before the ― marriage is solemnized the parties

and three witnesses shall, in the presence of

the Marriage Officer, sign a declaration in the

form specified in the Third Schedule to this

Act, and the declaration shall be countersigned

by the Marriage Officer. 

12.  Place and form of solemnization.―(1) The

marriage may be solemnized at the office of the

Marriage Officer, or at such other place within

a reasonable distance therefrom as the parties

may desire, and upon such conditions and the

payment  of  such  additional  fees  as  may  be

prescribed. 

(2) The marriage may be solemnized in any form

which the parties may choose to adopt: 

Provided  that  it  shall  not  be  complete  and

binding on the parties unless each party says

to the other in the presence of the Marriage

Officer  and  the  three  witnesses  and  in  any

language understood by the parties, “I, (A),
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take  the  ―  (B),  to  be  my  lawful  wife  (or

husband)”.

13.  Certificate  of  marriage. (1)  When  the

marriage  has  ―  been  solemnized,  the  Marriage

Officer  shall  enter  a  certificate  thereof  in

the form specified in the Fourth Schedule in a

book to be kept by him for that purpose and to

be  called  the  Marriage  Certificate  Book  and

such certificate shall be signed by the parties

to the marriage and the three witnesses. 

(2)  On  a  certificate  being  entered  in  the

Marriage  Certificate  Book  by  the  Marriage

Officer, the Certificate shall be deemed to be

conclusive evidence of the fact that a marriage

under this Act has been solemnized and that all

formalities  respecting  the  signatures  of

witnesses have been complied with.”

The form of certificate of marriage, as provided

for  in  the  Fourth  Schedule  to  the  Act  is  as

follows: 

“THE FOURTH SCHEDULE 

(See section 13) 

CERTIFICATE OF MARRIAGE 

I,  E.F.,  hereby  certify  that  on

the………………………………………………………………….day  of

………………………………………………20…………..,A.B.  and  C.D.

appeared before me and that each of them, in my
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presence and in the presence of three witnesses

who  have  signed  hereunder,  made  the

declarations required by section 11 and that a

marriage under this Act was solemnized between

them in my presence. 

(Sd.) E.F., 

Marriage Officer for 

     (Sd.) A.B.,        Bridegroom

  (Sd.) C.D.,           Bride  

 

(Sd.) G.H.}                  

 (Sd.) I.J.} Three witnesses  

 (Sd.) K.L.}                  

 

Dated the …............day of.......20.....” 

5. The question has been answered in the negative

by this court in  Dioncey Augustine1, holding that

the provisions in Sections 11 and 12 are intended

to upkeep the solemnity of the solemnization of the

marriage and if the marriage is permitted to be

solemnised  through  video  conferencing,  the  same

will trifle and dilute the provisions in Sections

11 and 12 of the Act. Paragraph 17 of the said

judgment reads thus: 

1 Dioncey Augustine v. State of Kerala, 2019 SCC OnLine Kerala 13112 
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“17. A bare reading of Section 11 and 12 make

it  clear  that  the  parties  to  the  proposed

marriage and three witnesses will have to sign

the declaration in the presence of the Marriage

Officer as per Section 11. So also proviso to

Section  12(2)  of  the  Act  would  also  clearly

indicate that the solemnization of the marriage

of the parties in the designated place should

be in the presence of the Marriage Officer. In

order  to  ensure  the  minimum  upkeep  of  the

solemnity  for  the  solemnization  of  the

marriage,  the  said  norms  prescribed  by  the

Parliament cannot be diluted and so it will not

be right and proper for this Court exercising

powers  of  judicial  review  to  issue  any

directions  which  have  the  effect  of  diluting

and trifling such norms for the minimum upkeep

of  solemnity  for  the  solemnization  of  the

marriage.” 

Similarly, the question has been answered in the

negative by this court in Shitha V.K., holding that

without the physical presence of the parties to the

marriage, the requirements in Sections 11 to 13 of

the Act cannot be complied with. According to the

petitioners, the view taken by this Court in the

said  decisions  is  incorrect  and  requires

reconsideration. 
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6.  The  learned  Government  pleader  supported  the

view  in  Dioncey  Augustine1 and  Shitha  V.K.2,

pointing out that the requirements of Sections 11

to  13  which  are  mandatory  in  nature  cannot  be

complied with, and Certificate of Marriage cannot

be  issued  without  the  physical  presence  of  the

parties  to  the  intended  marriage  before  the

Marriage Officer. In order to bring home the point

that the requirements under Sections 11 to 13 of

the  Act  are  mandatory,  and  cannot  be  dispensed

with, the learned Government Pleader has relied on

the decision of the Division Bench of this Court in

Deepak Krishna v. District Registrar, 2007 (3) KLT

570. The provision in Section 31 of the Act that

proceedings  provided  for  under  Chapter  V  and

Chapter VI of the Act are to be presented to the

District  Court  within  the  local  limits  of  whose

original jurisdiction the marriage was solemnized

was  also  relied  on  by  the  learned  Government

Pleader, in support of the stand that the marriage

under the Act is one to be solemnised physically

before the Marriage Officer. It was pointed out by

the  learned  Government  Pleader  that  the  Act

provides not only for solemnization of marriages

but also registration of marriages celebrated in

other forms, and the decisions relied on by the

1 Dioncey Augustine v. State of Kerala, 2019 SCC OnLine Kerala 13112 
2 Shitha V.K. v. The District Registrar (General) [W.P.(C) No.3421 of 2021] 



WP(C).Nos. 2072, 15244, 16281, 17686 & 18260 OF 2021

-:7:-

petitioners  in  Pardeep  Kodiveedu  Cletus1,  Mathew

T.K.2, Upasana Bali3 and Ami Ranjan4 were rendered

in the context of registering marriages celebrated

in other forms under the Act as also other statutes

and rules, and those decisions will not have any

application  in  the  context  of  resolving  the

question aforesaid. 

7. I have examined the contentions advanced by the

learned counsel for the parties. 

8. No doubt, the Act provides that the parties to

the marriage shall affix their signatures in the

declaration form in the presence of the Marriage

Officer before the solemnisation of the marriage.

The fact that this Court and other High Courts have

permitted parties to the marriages to appear before

the authorities for registration of marriages under

the  Act  and  other  statutes  and  rules  through

videoconferencing is not disputed by the State. As

a matter of fact, in  Mathew T.K.2, in the context

of identical provision in Section 11 of the Kerala

Registration  of  Marriages  (Common)  Rules,  2008,

this Court has directed that such requirements can

be complied with by the parties through their power

of attorney holders or authorised  representatives.

.

1 Pardeep Kodiveedu Cletus v. Local Registrar of Marriages (Common), 2018 (1) KLT 292 
2 Mathew T.K. v. Secretary and Registrar of Marriages, Alappuzha, 2020 (4) KHC 456 
3 Upasana Bali v. State of Jharkhand, 2012 SCC OnLine Jhar. 1505 
4 Ami Ranjan and Others v. State of Haryana and Others, AIR 2021 Punjab and Haryana 78 
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Identical is the view taken by other High Courts on

this point. The learned Government pleader has not

raised any arguments as to the impediments, if any,

in permitting the parties to the marriage to affix

their signatures in the declaration form through

their  power  of  attorney  holders  or  authorised

representatives. On the other hand, the contention

raised by the learned Government pleader was that

even if it is conceded that the parties can affix

their signatures in the declaration form through

their  power  of  attorney  holders  or  authorised

representatives, the solemnization of the marriage

is one to be performed physically, and therefore,

the question of granting permission for the same

through video conferencing does not arise. 

9.  To  resolve  this  dispute,  it  is  necessary  to

understand the contemplation of the Act as regards

the  solemnisation  of  the  marriage.  Black's  Law

dictionary defines the word 'solemnize' thus: 

“To enter into (a marriage, contract, etc.) by

a formal act, usually before witnesses." 

As noted, Section 12 of the Act deals with place

and form of solemnisation of marriage. Sub-section

(1) of Section 12 provides that the marriage may be

solemnised  either  at  the  office  of  the  Marriage

Officer or at such other place within a reasonable

distance  therefrom  as  the  parties  may  desire.
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Subsection  (2)  of  Section  12  however,  clarifies

that the marriage may be solemnised in any form

which the parties may choose to adopt. In other

words,  while  the  statute  contemplates  that  the

marriage shall be solemnised, it does not prescribe

the formal act to be performed by the parties for

the said purpose, and the parties to the marriage

are given the freedom to choose the act. In other

words, the act to be performed for solemnizing the

marriage need not be a physical act. The marriage

can be solemnised by exchange of words as well. The

said  freedom,  no  doubt,  includes  the  freedom  to

refrain from performing any act as well. But then,

the question would be as to when the solemnisation

can be said to be over. The proviso to sub-section

(2) of Section 12 resolves the said question by

clarifying that the solemnization would be complete

and binding only when each party says to the other

in the presence of the Marriage Officer and the

three witnesses and in any language understood by

the parties, “I, (A), take the (B), to be my lawful

wife  (or  husband).”  In  other  words,  if  the

provisions  in  Section  12  the  Act  is  understood

conjunctively, it can be seen that the marriage can

be solemnized by the parties even by complying with

the requirement in the proviso to sub-section (2)

of Section 12 alone. In other words, the marriage

under the Act can be solemnized even by exchange of

words. 
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10. Having found that a marriage under the Act can

be solemnized by the parties even by exchange of

words, the next question is as to whether the same

could be performed through video conferencing. In

Praful B. Desai (Dr)1, the question considered was

whether  evidence  can  be  recorded  through  video

conferencing in a criminal trial. The question was

considered in the context of Section 273 of the

Code  of  Criminal  Procedure  which  provides  that

except  as  otherwise  expressly  provided,  all

evidence taken in the course of a trial or other

proceedings shall be taken in the presence of the

accused, or his pleader. It was held in the said

case  that  recording  of  evidence  by  video

conferencing  would  satisfy  the  requirement  of

Section 273 that evidence shall be recorded in the

presence of the accused. The relevant paragraphs of

the said judgment read thus: 

“13. One needs to set out the approach which a

court must adopt in deciding such questions. It

must be remembered that the first duty of the

court is to do justice. As has been held by

this  Court  in  the  case  of  Nageshwar  Shri

Krishna Ghobe v. State of Maharashtra [(1973) 4

SCC  23  :  1973  SCC  (Cri)  664]  courts  must

endeavour to find the truth. It has been held

that there would be failure of justice not only

1 State of Maharashtra v. Praful B. Desai (Dr), (2003) 4 SCC 601 
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by an unjust conviction but also by acquittal

of  the  guilty  for  unjustified  failure  to

produce  available  evidence.  Of  course  the

rights of the accused have to be kept in mind

and  safeguarded,  but  they  should  not  be

overemphasized to the extent of forgetting that

the victims also have rights. 

14.  It  must  also  be  remembered  that  the

Criminal Procedure Code is an ongoing statute.

The  principles  of  interpreting  an  ongoing

statute have been very succinctly set out by

the  leading  jurist  Francis  Bennion  in  his

commentaries  titled  Statutory  Interpretation,

2nd Edn., p. 617: 

“It  is  presumed  Parliament  intends  the

court  to  apply  to  an  ongoing  Act  a

construction that continuously updates its

wordings to allow for changes since the Act

was initially framed. While it remains law,

it has to be treated as always speaking.

This means that in its application on any

day,  the  language  of  the  Act  though

necessarily  embedded  in  its  own  time,  is

nevertheless to be construed in accordance

with the need to treat it as a current law.

* * * 
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In  construing  an  ongoing  Act,  the

interpreter is to presume that Parliament

intended  the  Act  to  be  applied  at  any

future time in such a way as to give effect

to the original intention. Accordingly, the

interpreter is to make allowances for any

relevant changes that have occurred since

the  Act's  passing,  in  law,  in  social

conditions,  technology,  the  meaning  of

words  and  other  matters….  That  today's

construction involves the supposition that

Parliament  was  catering  long  ago  for  a

state of affairs that did not then exist is

no  argument  against  that  construction.

Parliament, in the wording of an enactment,

is  expected  to  anticipate  temporal

developments. The drafter will foresee the

future and allow for it in the wording. 

* * *

 An enactment of former days is thus to be

read  today,  in  the  light  of  dynamic

processing  received  over  the  years,  with

such modification of the current meaning of

its language as will now give effect to the

original legislative intention. The reality

and effect of dynamic processing provides

the gradual adjustment. It is constituted

by  judicial  interpretation,  year  in  and
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year out. It also comprises processing by

executive officials.” 

x x x x x x

 x x x x x x x x 

17. These principles have also been applied by

this  Court  whilst  considering  an  analogous

provision  of  the  Criminal  Procedure  Code.  In

the  case  of Basavaraj  R.  Patil  v.  State  of

Karnataka [(2000) 8 SCC 740 : 2001 SCC (Cri)

87] the question was whether an accused needs

to be physically present in court to answer the

questions put to him by court whilst recording

his  statement  under  Section  313.  To  be

remembered that under Section 313 the words are

“for  the  purpose  of  enabling  the  accused

personally to explain”. (emphasis supplied) The

term  “personally”,  if  given  a  strict  and

restrictive interpretation would mean that the

accused had to be physically present in court.

In fact the minority judgment in this case so

holds.  It  has,  however,  been  held  by  the

majority that the section had to be considered

in the light of the revolutionary changes in

technology  of  communication  and  transmission

and  the  marked  improvement  in  facilities  for

legal aid in the country. It was held, by the

majority, that it was not necessary that in all



WP(C).Nos. 2072, 15244, 16281, 17686 & 18260 OF 2021

-:14:-

cases  the  accused  must  answer  by  personally

remaining present in court.

 x x x x x x x x x 

19.  At  this  stage  we  must  deal  with  a

submission  made  by  Mr  Sundaram.  It  was

submitted that video-conferencing could not be

allowed  as  the  rights  of  an  accused,  under

Article 21 of the Constitution of India, cannot

be subjected to a procedure involving “virtual

reality”. Such an argument displays ignorance

of the concept of virtual reality and also of

videoconferencing. Virtual reality is a state

where one is made to feel, hear or imagine what

does not really exist. In virtual reality, one

can be made to feel cold when one is sitting in

a hot room, one can be made to hear the sound

of  the  ocean  when  one  is  sitting  in  the

mountains, one can be made to imagine that he

is taking part in a Grand Prix race whilst one

is  relaxing  on  one's  sofa  etc.  Video-

conferencing  has  nothing  to  do  with  virtual

reality.  Advances  in  science  and  technology

have now, so to say, shrunk the world. They now

enable one to see and hear events, taking place

far away, as they are actually taking place. To

take an example, today one does not need to go

to South Africa to watch World Cup matches. One

can watch the game, live as it is going on, on
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one's TV. If a person is sitting in the stadium

and  watching  the  match,  the  match  is  being

played in his sight/presence and he/she is in

the presence of the players. When a person is

sitting in his drawing room and watching the

match on TV, it cannot be said that he is in

the presence of the players but at the same

time, in a broad sense, it can be said that the

match is being played in his presence. Both,

the  person  sitting  in  the  stadium  and  the

person in the drawing room, are watching what

is actually happening as it is happening. This

is not virtual reality, it is actual reality.

One  is  actually  seeing  and  hearing  what  is

happening. Video-conferencing is an advancement

in science and technology which permits one to

see, hear and talk with someone far away, with

the same facility and ease as if he is present

before  you  i.e.  in  your  presence.  In  fact

he/she  is  present  before  you  on  a  screen.

Except  for  touching,  one  can  see,  hear  and

observe as if the party is in the same room. In

video-conferencing  both  parties  are  in  the

presence of each other. The submissions of the

respondents'  counsel  are  akin  to  an  argument

that  a  person  seeing  through  binoculars  or

telescope  is  not  actually  seeing  what  is

happening.  It  is  akin  to  submitting  that  a

person seen through binoculars or telescope is



WP(C).Nos. 2072, 15244, 16281, 17686 & 18260 OF 2021

-:16:-

not in the “presence” of the person observing.

Thus it is clear that so long as the accused

and/or his pleader are present when evidence is

recorded by videoconferencing that evidence is

being recorded in the “presence” of the accused

and would thus fully meet the requirements of

Section  273  of  the  Criminal  Procedure  Code.

Recording  of  such  evidence  would  be  as  per

“procedure established by law”. 

As  seen  from  the  extracted  paragraphs  of  the

judgment, the Apex Court has come to the aforesaid

conclusion interpreting the relevant provision in

the  Code  of  Criminal  Procedure  applying  the

doctrine  "updating  construction",  which  enables

courts  to  interpret  provisions  of  an  ongoing

statute in a manner suiting to the changes that

have occurred since the passing of the statute in

social conditions, technology, meaning of words and

other  matters,  on  a  presumption  that  the

legislature  intends  the  Court  to  apply  to  an

ongoing  statute  a  construction  that  continuously

updates its wordings to allow for changes since the

statute was initially framed. If a witness in a

criminal case can be permitted to depose before the

court  under  oath  through  video  conferencing,

according to me, the Act being an ongoing statute,

the parties to an intended marriage can certainly

be permitted to solemnize the marriage by exchange
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of  words  through  video  conferencing.  11.  That

apart, marriage, as per common law, constitute a

contract between a man and a woman in which the

parties undertake to live together and support each

other.  In  India,  marriages  take  place  either  in

terms of the personal law of the religion to which

the parties belong or in terms of the Act. The Act

is one introduced to provide for a special form of

marriage for those who are unable to marry in terms

of the personal law on account of the difference in

faith or other similar reasons. Although the Act

provides  for  a  procedure  for  solemnization  of

marriage,  the  basic  character  of  the  marriage

remains  to  be  a  contract  [See  Raghunath  Gopal

Daftardar v. Vijaya Raghunath Daftardar, AIR 1972

Bombay 132]. If the basic character of the marriage

under the Act is a contract, the provisions of the

Information Technology Act, 2000 would also assume

relevance in the context of resolving the question

formulated  for  decision.  Section  10A  of  the

Information Technology Act reads thus: 

10A.  Validity  of  contracts  formed  through

electronic  means.—Where  in  a  contract

formation, the communication of proposals, the

acceptance  of  proposals,  the  revocation  of

proposals and acceptances, as the case may be,

are expressed in electronic form or by means of

an electronic record, such contract shall not
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be  deemed  to  be  unenforceable  solely  on  the

ground that such electronic form or means was

used for that purpose. 

As  evident  from  the  extracted  provision,  if  the

communication  of  proposal  and  the  acceptance

thereof in a contract are expressed in electronic

form, the same will not be unenforceable on that

ground, if it is otherwise in order. Sections 2(1)

(ha),  2(1)(i),  2(1)(j),  2(1)(o),  2(1)(r)  and

2(1)(v) of the Information Technology Act, which

define  “communication  device”,  "computer",

“computer network”, “data”, “electronic form” and

“information” respectively read thus: 

2(1)               x x x x x x x x

                    x x x x x x x x x 

(ha)--  “communication  device”  means  cell

phones,  personal  digital  assistance  or

combination of both or any other device used to

communicate, send or transmit any text, video,

audio or image;

(i)- "computer" means any electronic, magnetic,

optical  or  other  high-speed  data  processing

device  or  system  which  performs  logical,

arithmetic,  and  memory  functions  by

manipulations  of  electronic,  magnetic  or

optical  impulses,  and  includes  all  input,

output, processing, storage, computer software
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or communication facilities which are connected

or related to the computer in a computer system

or computer network; 

(j)  ―  “computer  network”  means  the  inter-

connection of one or more computers or computer

systems or communication device through– 

(i)  the  use  of  satellite,  microwave,

terrestrial line, wire, wireless or other

communication media; and 

(ii) terminals or a complex consisting of

two  or  more  interconnected  computers  or

communication  device  whether  or  not  the

interconnection is continuously maintained;

x x x x x x 

(o)  “data”  means  a  representation  of

information,  knowledge,  facts,  concepts  or

instructions which are being prepared or have

been prepared in a formalised manner, and is

intended to be processed, is being processed or

has  been  processed  in  a  computer  system  or

computer  network,  and  may  be  in  any  form

(including  computer  printouts  magnetic  or

optical storage media, punched cards, punched

tapes) or stored internally in the memory of

the computer; 
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(r)  “electronic  form”,  with  reference  to

information,  means  any  information  generated,

sent,  received  or  stored  in  media,  magnetic,

optical, computer memory, micro film, computer

generated micro fiche or similar device; 

x x x x x x 

(v) “information” includes data, message, text,

images,  sound,  voice,  codes,  computer

programmes,  software  and  data  bases  or  micro

film or computer generated micro fiche; 

As seen from the extracted definitions, information

in terms of the Information Technology Act would

include images, sound, voice etc. A representation

of  images,  sound,  voice  etc.  which  is  being

processed  in  any  form  in  a  computer  system  or

computer  network  would  amount  to  data.  Images,

sound,  voice  etc.  sent  and  received  in  media,

magnetic,  optical,  computer  memory,  micro  film,

computer generated micro fiche or similar device as

data  would  amount  to  transmission  in  electronic

form. Video conferencing being a live video based

meeting between two or more persons in different

physical  locations  by  simultaneously  transmitting

and receiving images, sound, voice etc. in real-

time, in terms of the provisions of the Information

Technology Act , it is nothing but transmission of

images,  sound,  voice  etc.  in  electronic  form,
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making use of a communicative device, by processing

the same through a computer network. If that be so,

in  the  light  of  Section  10A  of  the  Information

Technology Act, it cannot be said that proposal and

acceptance  made  by  the  parties  to  a  marriage

through  videoconferencing  is  invalid.  If  it  is

valid  and  permissible,  there  is  absolutely  no

reason why the parties to a marriage under the Act

shall not be permitted to solemnize the marriage by

exchange of words through video conferencing. 

12. In the light of the discussion aforesaid, the

view  in  Shitha  V.K1.  that  without  the  physical

presence  of  the  parties  to  the  marriage,  the

requirements in Sections 11 to 13 of the Act cannot

be  complied  with,  and  the  view  in  Dioncey

Augustine2 that if the marriage is permitted to be

solemnised  through  video  conferencing,  the  same

will trifle and dilute the provisions in Sections

11 and 12 of the Act, do not appear to be correct.

Needless to say, the view in the said cases needs

to be re-considered, or else, according to me, as

observed  by  the  Apex  Court  in  National  Textile

Workers' Union v. P.R. Ramakrishnan, (1983) 1 SCC

228, we will be allowing the dead hand of the past

to stifle the growth of the living present. The law

must  not  only  change  with  the  changing  social

needs, it must also acknowledge and recognise the

1 Shitha V.K. v. The District Registrar (General) [W.P.(C) No.3421 of 2021] 
2 Dioncey Augustine v. State of Kerala, 2019 SCC OnLine Kerala 13112 
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technological advancements. As observed by the Apex

Court in the said case, if the law fails to respond

to the needs of changing society, then either it

will stifle the growth of the society and choke its

progress, or if the society is vigorous enough, it

will cast away the law, which stands in the way of

its growth. I am constrained to quote the above

observation  of  the  Apex  Court,  as  I  find  that

larger number of cases are coming up before this

Court involving situations where one or both the

parties to the intended marriage had to leave the

country,  after  giving  notice  of  the  intended

marriage,  on  account  of  the  inevitable  social

requirements and could not, consequently, solemnise

the  marriage.  Cases  involving  situations  where

parties to the marriage who have left India after

giving notice of the intended marriage, could not

come  back  to  India  due  to  reasons  beyond  their

control and could not consequently solemnise the

marriage,  have  also  come  to  the  notice  of  this

Court. A pragmatic interpretation of the provisions

of  the  Act,  according  to  me,  would  redress  the

grievances of many such people. 

Thereafter, the matter came before us for passing

interim orders.  We also, holding the same view of

the  learned  Single  Judge  and  following  the

judgment of the Apex Court in State of Maharashtra
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v. Dr.Praful B.Desai  [(2003) 4 SCC 601], passed

the following order on 9/9/2001.

I. The Marriage Officers under the Special Marriage Act

in all these cases are directed to solemnise marriage or

register  the  marriage,  as  the  case  may  be,  through

online subject to the conditions hereafter referred:

i. The witnesses required for solemnisation of marriage

shall be present before the Marriage Officer. 

ii. The witnesses shall identify the parties who are

online. 

iii. The  copies  of  passport  or  any  other  public

documents in respect of the parties who appear online

shall  be  provided  to  the  Marriage  Officer  for

identification by the Marriage Officer.

iv.  Wherever  signature  of  parties  are  required,  that

shall be affixed by the authorised Power of Attorney of

the parties or any agent who produce any other official

documents recognised under the Indian law on behalf of

the parties who appears online. 

II. All other necessary formalities as required by law

shall be complied with before solemnisation of marriage.

III. The Marriage Officer shall fix the date and time

and convey the same to the parties in advance.

IV. The Marriage Officer is free to fix the mode of

online platform. 
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V. The Marriage Officer is directed to comply with the

directions as expeditiously as possible on completion of

the statutory formalities.

VI.  On  solemnisation  of  marriage,  the  certificate  of

marriage shall be issued in the manner as referred to in

Section 13 of the Special Marriage Act. 

3. The Special Marriage Act,  1954 is an ongoing

statute. The Court often, while referring to the

intent and purpose of the Statute, will have to

adopt tools of interpretation in the context of

the  statute.  The  Supreme  Court  in  Senior

Electrical Inspector v. Laxmi Narayana Chopra and

others [AIR 1962 SC 159]  while interpreting the

expression  ‘telegraph  line’ under  the  Indian

Telegraph Act 1885 held that it would take in the

wires used for the purpose of the apparatus of the

Post  and  Telegraph  Wireless  Station.  It  is

appropriate to refer  to  the opinion of the Apex

Court in giving a wider meaning to the expression

‘telegraph line’ thus:
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The legal position may be summarized thus:

The maxim contemporanea expositio as laid down by Coke

was applied to construing ancient statutes, but not to

interpreting Acts which are comparatively modern. There

is  a  good  reason  for  this  change  in  the  mode  of

interpretation.  The fundamental rule of construction is

the  same  whether  the  Court  is  asked  to  construe  a

provision of an ancient statute or that of a modern one,

namely,  what  is  the  expressed  intention  of  the

Legislature. It is perhaps difficult to attribute to a

legislative body functioning in a static society that

its  intention  was  couched  in  terms  of  considerable

breadth  so  as  to  take  within  its  sweep  the  future

developments comprehended by the phraseology used. It is

more reasonable to confine its intention only to the

circumstances obtaining at the time the law was made.

But  in  a  modern  progressive  society  it  would  be

unreasonable to confine the intention of a Legislature

to the meaning attributable to the word used at the time

the law was made, for a modern Legislature making laws

to  govern  a  society  which  is  fast  moving  must  be

presumed to be aware of an enlarged meaning the same

concept might attract with the march of time and with

the  revolutionary  changes  brought  about  in  social,

economic, political and scientific and other fields of

human  activity.  Indeed,  unless  a  contrary  intention

appears, an interpretation should be given to the words

used to take in new facts and situations, if the words

are capable of comprehending them. We cannot, therefore,

agree with the learned Judges of the High Court that the
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maxim  contemporanea  expositio  could  be  invoked  in

construing the word "telegraph line" in the Act.

The  Apex  Court  in  Praful  D.Desai  (Dr)  case

(supra),  after  referring  to  the  principles  of

interpretation  of an  ongoing  statute  by  Francis

Bennion in  his  commentaries  titled  Statutory

Interpretation,  opined  that  the  ongoing  statute

must  be  interpreted  in  space  and  time  to  give

effect to the intention of the legislature.  The

learned Judge reproduced the relevant paragraphs

of the said judgment at para.10 of his reference

order as mentioned in the aforenoted paragraph.  

4. The Special Marriage Act has to be construed

with  time,  especially,  in  the  light  of  the

Information Technology Act, 2000.  Section 6 of

Information  Technology  Act  recognise  the  use  of

electronic records in Government and its agencies.

Section 6 reads thus:
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6. Use of electronic records and electronic signatures

in government and its agencies.

(1) Where any law provides for--

(a)  the  filing  of  any  form,  application  or  any

other document with any office, authority, body or

agency  owned  or  controlled  by  the  appropriate

government in a particular manner;

(b)  the  issue  or  grant  of  any  licence,  permit,

sanction or approval by whatever name called in a

particular manner;

(c) the receipt or payment of money in a particular

manner, then, notwithstanding anything contained in

any other law for the time being in force, such

requirement shall be deemed to have been satisfied

if such filing, issue, grant, receipt or payment,

as the case may be, is effected by means of such

electronic  form  as  may  be  prescribed  by  the

appropriate government.

(2) The appropriate government may, for the purposes of

sub-section (1), by rules, prescribe--

(a) the manner and format in which such electronic

records shall be filed, created or issued;

(b) the manner or method of payment of any fee or

charges  for  filing,  creation  or  issue  any

electronic record under clause (a). 

5. Therefore, we have no difficulty to hold that

the  registering  authority  under  the  Special
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Marriage  Act  cannot  refuse  solemnisation  of

marriage online.  We make our interim order dated

9/9/2021  absolute  and  we  also  direct  the  State

Government to follow the directions in the interim

order  for  solemnisation  of  marriage  under  the

Special Marriage Act in all other matters until

the  Government  prescribes  any  other  mode  for

compliance.    

These  writ  petitions  stand  disposed  of  as

above.  

   Sd/- 
  
A.MUHAMED MUSTAQUE, JUDGE 

 Sd/-            
  

 SOPHY THOMAS, JUDGE        
ms
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APPENDIX OF WP(C) 2072/2021

PETITIONER EXHIBITS

EXHIBIT P1 TRUE COPY OF THE NOTICE DATED 05.01.2021
WHICH WAS JOINTLY SUBMITTED BY THE 
PETITIONERS FOR THE INTENDED MARRIAGE.

EXHIBIT P2 TRUE COPY OF THE THE FLIGHT TICKET OF 
THE 2ND PETITIONER.

EXHIBIT P3 TRUE COPY OF THE POWER OF ATTORNEY DATED
11.01.2021 EXECUTED BY THE 2ND 
PETITIONER IN FAVOUR OF HER FATHER.

EXHIBIT P4 TRUE COPY OF THE APPLICATION JOINTLY 
SUBMITTED BY THE PETITIONERS SEEKING FOR
EXEMPTION OF THE PHYSICAL PRESENCE OF 
2ND PETITIONER FOR THE REGISTRATION OF 
MARRIAGE.

EXHIBIT P5 TRUE COPY OF THE ORDER DATED 13.01.2021 
ISSUED BY THE 2ND RESPONDENT REJECTING 
EXHIBIT P4 APPLICATION.

EXHIBIT P6 TRUE COPY OF THE JUDGMENT DATED 
02.03.2018 IN WPC NO.6730/2018 OF THIS 
HON'BLE COURT.

EXHIBIT P7 TRUE COPY OF THE JUDGMENT OF THIS 
HON'BLE COURT REPORTED IN 2018 (1) KHC 
280.
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APPENDIX OF WP(C) 15244/2021
PETITIONER'S EXHIBITS:

EXHIBIT P1 TRUE COPY OF THE MARRIAGE CERTIFICATE 
DATED 14/02/2021 ISSUED BY THE SREE 
NARAYANAN DHARMA SANGHOM TRUST, SIVAGIRI
MUTT, VARKALA.

EXHIBIT P2 TRUECOPY OF THEAPPLICATION NO. P18526330
SUBMITTED ON 01/03/2021 BEFORE THE 2ND 
RESPONDENT.

EXHIBIT P3 TRUE COPY OF THE NOTICE OF INTENDED 
MARRIAGE PUBLISHED ON 02/03/2021 BY THE 
2ND RESPONDENT.

EXHIBIT P4 TRUE COPY OF THE WORK PERMIT NO.89864 
DATED 11/11/2020 ISSUED BY STATE 
EMPLOYMENT SERVICE (CENTRAL OFFICE) AT 
UKRAINE.

EXHIBIT P5 TRUE COOPY OF THE VISA BEARING NO. (M) 
Y04133889 ISSUED FROM UKRAINE.

EXHIBIT P6 TRUE COPY OF THE TEMPORARY RESIDENCE 
PERMIT ISSUED ON 19/05/2021 FROM 
UKRAINE.

EXHIBIT P7 TRUE COPY OF THE JUDGMENT DATED 
22/06/2021 IN WPC NO.11789/2021 (IN THE 
MATTER OF RAPHY ANTONY CHAKKALAKKAL V. 
REGISTRAR OF MARRIAGES).

EXHIBIT P8 TRUE COPY OF THEJUDGMENT DATED 
09/03/2021 IN LPA NO. 125/2020 (O&M) (IN
THE MATTER OF AMI RAJAN AND ANOTHER V. 
STATE OF HARYANA AND ANOTHER) PASSED BY 
THE HON'BLE HIGH COURT OF PUNJAB AND 
HARYANA AT CHANDIGARH.
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APPENDIX OF WP(C) 16281/2021

PETITIONERS' EXHIBITS

EXHIBIT P1 TRUE COPY OF THE PHOTOGRAPH OF RING 
EXCHANGE TAKEN IN THE ENGAGEMENT FUNCTION 
DATED 15.09.2019.

EXHIBIT P2 TRUE COPY OF THE 1 MONTH STATUTORY NOTICE 
PUBLISHED IN THE NOTICE BOARD OF THE 2ND 
RESPONDENT.

EXHIBIT P3 TRUE COPY OF THE REJECTION ORDER DATED 
11.05.2021 UP ON THE EXEMPTION APPLICATION 
ISSUED BY THE AUTHORITIES OF AUSTRALIA.

EXHIBIT P4 TRUE COPY OF THE REJECTION ORDER DATED 
27.05.2021 UP ON THE EXEMPTION APPLICATION 
ISSUED BY THE AUTHORITIES OF AUSTRALIA.

EXHIBIT P5 TRUE COPY OF THE REJECTION ORDER DATED 
10.07.2021 UP ON THE EXEMPTION APPLICATION 
ISSUED BY THE AUTHORITIES OF AUSTRALIA.

EXHIBIT P6 TRUE COPY OF THE REJECTION ORDER DATED 
21.06.2021 UO ON THE APPLICATION FOR ONLINE
MARRIAGE REGISTRATION ISSUED BY THE 2ND 
RESPONDENT.

EXHIBIT P7 TRUE COPY OF THE JUDGMENT OF HON'BLE HIGH 
COURT OF KERALA DATED 30.06.2020 IN WPC 
NO.12762/2020.

EXHIBIT P8 TRUE COPY OF THE JUDGMENT OF HON'BLE HIGH 
COURT OF KERALA DATED 04.09.2020 IN WPC 
NO.17660/2020.

EXHIBIT P9 TRUE COPY OF THE JUDGMENT OF HON'BLE HIGH 
COURT OF KERALA DTED 21.12.2020 IN WPC 
NO.27387/2020.

EXHIBIT P10 TRUE COPY OF THE JUDGMENT OF HON'BLE HIGH 
COURT OF KERALA DATED 04.05.2021 IN WPC 
NO.9978/021.
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APPENDIX OF WP(C) 17686/2021

PETITIONER'S EXHIBITS:

EXHIBIT P1 A TRUE COPY OF THE APPLICATION SUBMITTED BY
THE PETITIONER AND THE INTENDED BRIDE 
BEFORE THE MARRIAGE OFFICER DATED 2.8.21.

EXHIBIT P2 A TRUE COPY OF THE JUDGMENT OF THE HON'BLE 
HIGH COURT OF PUNJAB AND HARYANA IN 
CHANDIGARH IN LPA NO.125/21 DATED 9.3.21.

EXHIBIT P3 A TRUE COPY OF THE RECORD OF PROCEEDINGS OF
THE HONBLE SUPREME COURT OF INDIA IN 
SPECIAL LEAVE TO APPEAL NO. 11057 OF 21 
DATED 9.8.21.
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APPENDIX OF WP(C) 18260/2021

PETITIONER'S EXHIBITS:

EXHIBIT P1 TRUE COPY OF THE MARRIAGE INVITATION CARD 
OF DIVYA AND SUMAL SAJANAN.

EXHIBIT P2 TRUE COPY OF THE RESIDENCE PERMIT OF MR. 
SUMAL SAJANAN.

EXHIBIT P3 TRUE COPY OF THE PHOTOGRAPHS EVIDENCING 
GIVING OF CUSTOMARY PUDAVA AND GOLDEN 
BANGLES TO THE BRIDE.

EXHIBIT P4 TRUE COPY OF THE APPLICATION DATED 
21.6.2021 SUBMITTED BY THE PETITIONER 
BEFORE THE 3RD RESPONDENT.

EXHIBIT P5 TRUE COPY OF THE REPLY DATED 25.6.2021 
ISSUED BY THE 3RD RESPONDENT TO THE 
PETITIONER.

EXHIBIT P6 TRUE COPY OF THE JUDGMENT DATED 3.6.2021 
IN W.P.(C) NO.11576/2021 OF THIS HON'BLE 
COURT.


