'CRI

IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT
THE HONOURABLE MRS. JUSTICE ANU SIVARAMAN

THURSDAY, THE 30™ DAY OF MARCH 2023 / 9TH CHAITHRA, 1945

WP(C) NO.3538 OF 2023

PETITIONERS: -

SUMESH.U, AGED 41 YEARS

S/0.T.R UNNIKRISHNAN, THARAVANTHEDATH HOUSE,
KODUVAYUR AMSOM & DESOM, CHITTUR TALUK,
KODUVAYUR P.O, PALAKKAD DISTRICT, PIN - 678 501

SUDHEESH.U, AGED 46 YEARS

S/0.T.R UNNIKRISHNAN, THARAVANTHEDATH HOUSE,
KODUVAYUR AMSOM & DESOM, CHITTUR TALUK,
KODUVAYUR P.O, PALAKKAD DISTRICT, PIN - 678 501

BY ADVS.

JACOB SEBASTIAN
K.V.WINSTON

ANU JACOB

DIVYA R. NAIR

RESPONDENTS :-

ON

THE REVENUE DIVISIONAL OFFICER PALAKKAD

OFFICE OF THE REVENUE DIVISIONAL OFFICER PALAKKAD,
PALAKKAD HEAD POST OFFICE, PALAKKAD DISTRICT,

PIN - 678 001

THE VILLAGE OFFICER
KODUVAYUR-1 VILLAGE, KODUVAYUR P.O,
PALAKKAD DISTRICT, PIN - 678 501

THE AGRICULTURAL OFFICER FOR THE KODUVAYUR PANCHAYAT

AGRICULTURE OFFICE, KODUVAYUR P.O,
PALAKKAD DISTRICT, PIN - 678 501

BY SMT.PARVATHY K., GP

30.3.2023 DELIVERED THE FOLLOWING:

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION
07.3.2023, ALONG WITH WP(C).4450/2023, THE  COURT

ON
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'CR'
IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT
THE HONOURABLE MRS. JUSTICE ANU SIVARAMAN
THURSDAY, THE 30T DAY OF MARCH 2023 / 9TH CHAITHRA, 1945
WP (C) NO.4450 OF 2023

PETITIONERS :-

1 SARESH SANKER, AGED 52 YEARS
S/0.SANKARANARAYANAN, EYYANI THOTTUNGAL, TRIPRAYAR,
NATTIKA, THRISSUR, PIN - 680 566.

2 RANCY SARESH, AGED 52 YEARS
W/0O.SARESH SANKER, EYYANI THOTTUNGAL, TRIPRAYAR,
NATTIKA, THRISSUR, PIN - 680 566.

BY ADVS.

S.SREEDEV

ENOCH DAVID SIMON JOEL

RONY JOSE

LEO LUKOSE

KAROL MATHEWS SEBASTIAN ALENCHERRY
DERICK MATHAI SAJI

V.T.KAVITHA

RESPONDENTS :-

1 STATE OF KERALA REPRESENTED BY SECRETARY
DEPARTMENT OF REVENUE, GOVERNMENT SECRETARIAT,
THIRUVANANTHAPURAM, PIN - 695 001

2 DISTRICT COLLECTOR
FIRST FLOOR, CIVIL STATION, CIVIL LANES ROAD,
KALYAN NAGAR, AYYANTHOLE, THRISSUR, PIN - 680 003

3 REVENUE DIVISIONAL OFFICER
RDO OFFICE, THRISSUR, PIN - 680 003

4 VILLAGE OFFICER
NATTIKA VILLAGE OFFICE, THRISSUR, PIN - 680 566

5 LOCAL LEVEL MONITORING COMMITTEE
NATTIKA GRAMA PANCHAYAT,
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REPRESENTED BY ITS CONVENER, AGRICULTURAL OFFICER,
KRISHI BHAVAN, NATTIKA, THRISSUR, PIN - 680 566

BY SMT.PARVATHY K., GP

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION
ON 07.03.2023, ALONG WITH WP(C).3538/2023, THE COURT ON

30.03.2023 DELIVERED THE FOLLOWING:
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ICRI
JUDGMENT
[W.P.(C) Nos.3538 and 4450 of 2023]

Dated this the 30* day of March, 2023

The prayers in these writ petitions are for consideration of the
application submitted by the petitioners under Section 27A of the
Kerala Conservation of Paddy Land and Wetland Act, 2008 (for
short, 'the 2008 Act') without insisting on payment of fees.

2. It is submitted that the petitioners are owners in
possession of the property, the extent of property in both these
cases is below 25 cents. It is submitted that the property was
purchased from the prior owner and the extent of the property was
identical. It is, therefore, contended that since the extent of the
property as on 30.12.2017 was below 25 cents, the petitioners are
entitled to consideration of their Form 6 applications, without
payment of any fee as provided in Section 27A of the 2008 Act and
Rule 12(9) and the Schedule to the Kerala Conservation of Paddy
Land and Wetland Rules, 2008. It is submitted that the respondents
are refusing to consider the application on the ground that the
properties were purchased on a later date and that therefore, the
fees have to be paid.

3. A statement has been placed on record by the 3™

respondent in W.P.(C) No0.4450/2023 contending that the exemption
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from payment of fee for the conversion of the property is provided
only to specific extents of property which are below 25 cents each.
It is contended that since the petitioners had purchased the
properties after 2017, they are not entitled to the exemption. It is
contended that even if properties having a lesser extent is
purchased after 2017, the benefit of conversion without fee will be
lost.

4. Having considered the contentions advanced on either
side, I notice that Section 27A of the 2008 Act provides for
application seeking permission for use of unnotified land for other
purposes. It is specified that land below an extent of 25 cents can
be converted without payment of fees. The provision with regard to
payment of fees is provided in Rule 12(9), which reads as follows :-

12 270f) Qidla] (2) Qalud)a] (M.  AflEREMOaIMe  ©21Qa|SOOD
)OS aALIBIQIAIMIVWIM. BRMAUCIHNMBIMBS MSalSl(Bde :-

(9) ailZZemoalmo 92190 |SO0 c)dflw)es avigoQl Ay®IWIMo
BRMAUBIEN)IN  BRGAlMHUMSITI, 2I968BUIHH  GRMNINWAINBS  algle103
Ay RNOHHVIGSs  DlodHlenss &HOH)  WIA0dd  ((WialeQo  @PeLIE;IC3
MEIG;ES6MIG; (SOMAVanB DGEIM (Al @ aDMEIGRIGY @RS 21210
omze0I0 2002R0IHN)MDIEN®DI, @0 (A 1HO0o @RM)AM] MTHOalg
c)8lwyes ailayldsm., V@O MMIAG, @RGAINMUDHM LLITVOGHUM MSalSldud
av s Cleanens e)2lw)es avdeqy MmMIOYo aflayldsman. agavlal
QY RAOBHNODNNEJo  REIAVAGHHEAN  MSalSlhud  AllUoBR0ENHGNIME}e  OQIMY)
awlalerem@d  @30an1vd  9OMEAT  alj0e0S)0lleEnaE®). OMOAINEMINSIa].

GO@3 106 AilyoB2.EEBUWY aV)ailaflaial) HHOMEBS (alY® B)INWHS 630)

Mo da] 0MB0VIBICHNMB®IR6M).
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The provision with regard to fee in the Schedule is as follows :-

“2008-001 am08 6N QLG - OERIBOMS AVEGHIM 2l1gEEBUS
aflemoalMe £21Qq|SOOM GAWOS AVIBIA A@IWOM.
BRMYAUGIHNMMIM) @RSTEHOME anlad

(D aillay1deme an’ o]l ersYesnmz @)olw)es
mmnIad (ERyad) MOVAleIW)HsS MRIM. (%)
160V O Mmmladlajoeilgl  EHH0Ba|G0aH
1. 20.23 QIO 10 20 30
2. 20.23 DY@ 40.47 QIO 20 30 40
3. 40.47-M) 0)HS1G3 30 40 50

M0laj - (1) @REISB0. AVIBOAI AGIVWOM, QIOYOMOM DEFUTlHNAM  B)alG3
®1321990M 2E3UWlHNM Od:glsamloado @o ailayldsm. 3000
21®)OWo @BRSIVIGE &)S)MM3 BRYAEMEIC @R IMHI0:  BRWIG20W
QIO)OD B0GE0 2IM)OWD @RS} 100 Mol MlEBHENS88 o0l
@S] ERSWEHNMBMIEM).

)0la] - (2) 4.04 ERA GIVIG 120 21MOWRIRE ave allapyaloyss ofls
M HHNMMIEMI, al)MAMIBNBHNMMIGMO  Qilal)e11d:@lH6)
MmO 2.02 @RYA R)AIWIT3 40 2l WAIQAE allpi®IV8s
AMIRLO®SIS. MR EHMDIEMO, al)MBMIBAHH)aN@IEMO
olaneNdelen)m@Iemo ®IP®I) atlav)e MTEHIEIL).”

Ext.R3(a) Government Order produced by the Government Pleader

also specifically states as follows :-

“(2) 30122017 qIBO @aMOVBsIsaN c)dl, EP®IMEWaH. ®IGla] 25 OAVOHBND
@R@IM)  ®99ecwI  alayIdapmBs  CeloS)HBISIVISHMEHICE,  GRAITHN
CAM3(AIHOOMBSB  AVVRMYe  MNIDWHALL  @RA ANV HEONENIBHIWIEM)

M

an IS HVSICHNENED.

Reliance is sought to be placed by the learned Government Pleader
on Exts.R3(b) and R3(c) documents. It is pertinent to note that

Ext.R3(c) circular dated 23.7.2021 has been set aside by this Court
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in its entirety in the decision reported in Baby v. District Collector
[2021 (6) KLT 316]. With regard to the clarification which is relied
on by the learned Government Pleader, I notice that the
clarifications are not in the form of either a circular or a
Government Order and they are only communications issued by
individual officers apparently to queries raised with regard to the
applicability of the exemption. Since the said communications are
not orders issued by the Government, I am clearly of the opinion
that they cannot have any applicability or operation over and above
the statutory provisions or the executive Government Orders validly
issued on the subject.

5. A reading of the provisions of the Act, the Rules, the
Schedule as well as Ext.R3(a) Government Order would make it
amply clear that the exemption would be lost only in case there is a
transaction after 30.12.2017 by which, a property having a larger
extent is fragmented to make the individual parcels of land of an
extent of less than 25 cents. The contention that any property
purchased after December, 2017 would loss the exemption even
when the said property was less then 25 cents in extent even prior
to such transaction cannot be accepted in view of the specific
language of the Act, the Rule and the Schedule. In the above view

of the matter, I am of the opinion that the contentions raised in the
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statement are completely untenable. The communications issued,
which do not have the force of law, cannot stand in the way of
consideration of applications in accordance with law.

These writ petitions are, accordingly, ordered directing
the RDO to pass appropriate orders on the Form 6 applications
submitted by the petitioners without insisting on the payment of
fee. Appropriate orders shall be passed within a period of two

months from the date of receipt of a copy of this judgment.

Sd/-
ANU SIVARAMAN
JUDGE

Jvt/9.3.2023
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APPENDIX OF WP(C) 3538/2023

PETITIONER EXHIBITS

Exhibit-P1

Exhibit-P2

Exhibit-P3

Exhibit-P4

Exhibit-P5

Exhibit-Po

Exhibit-P7

Exhibit-P8

A TRUE COPY OF THE REGISTERED SALE DEED
NO.1878/2020 OF THE SRO, KODUVAYUR DATED
30.11.2020.

A TRUE COPY OF THE REGISTERED SALE DEED
NO.2555/2010 OF THE SRO, KODUVAYUR DATED
04.09.2010.

A TRUE COPY OF THE REGISTERED SALE DEED
NO.1418/1990 OF THE SRO, KODUVAYUR DATED
22.11.1990.

A TRUE COPY OF THE REGISTERED SALE DEED
NO.1501/1991 OF THE SRO, KODUVAYUR DATED
29.11.1991.

A TRUE COPY OF THE JUDGMENT DATED 03.08.2020 IN
W.P. (C) NO.14860/2020 OF THIS HONOURABLE COURT.

A TRUE COPY OF THE ORDER DATED 06.02.2021 ISSUED
BY THE FIRST RESPONDENT.

A TRUE COPY OF THE APPLICATION IN FORM 6
SUBMITTED BY THE PETITIONERS DATED 09.02.2022.

A TRUE COPY OF THE PAY- IN- SLIP DATED
10.01.2023 ISSUED FROM THE OFFICE OF THE 2ND
RESPONDENT.
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APPENDIX OF WP(C) 4450/2023

PETITIONER EXHIBITS

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

P1

P2

P3

P4

P5

P6

A TRUE COPY OF THE SALE DEED NO. 1026/2021 OF
SRO TRIPRAYAR DATED 12.10.2021.

A TRUE COPY OF THE POSSESSION CERTIFICATE
DATED 09.12.2021 ISSUED BY THE 4TH RESPONDENT.

A TRUE COPY OF THE BUILDING PERMIT NO. A2-
82/9-10 DATED 05.09.2009 ISSUED BY SECRETARY,
NATTIKA GRAMA PANCHAYAT.

A TRUE COPY OF THE FINAL DATA BANK DATED
17.08.2022 OF THE 5TH RESPONDENT.

A TRUE COPY OF THE CHALLAN RECEIPT DATED
12.01.2022 ISSUED FROM THE TREASURY,
TRIPRAYAR.

A TRUE COPY OF THE NOTICE DATED 3.11.2022
ISSUED BY THE 3RD RESPONDENT AGAINST THE
PETITIONERS.

RESPONDENT ANNEXURES

ANNEXURE R3(a)

ANNEXURE R3 (b)

ANNEXURE R3(c)

ANNEXURE R3 (d)

A TRUE COPY OF THE GOVERNMENT ORDER NO.1166/
2021/REV DATED 25.02.2021

TRUE COPY OF THE LETTER NO.REVP1/69/2022/REV
DATED 07.05.2022 OF THE ADDITIONAL CHIEF
SECRETARY, REVENUE (P) DEPT.

TRUE COPY OF THE CIRCULAR NO.REV-P1/117/
2021/REV DATED 23.07.2021 OF REVENUE (P) DEPT.

A TRUE COPY OF THE LETTER NO.REV-P1/206/2022-
REV DATED 01.08.2022 OF ADDITIONAL CHIEF
SECRETARY, REVENUE DEPT.



